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PREFACE. 



In presenting to the public, and more especially to the legal 
profession, a volume of Reports of Supreme Court Cases 
decided thirty years ago, it is right to state the materials that 
have been used in compilation, in order that the degree of 
their authority and the reliance to be placed upon them may 
be correctly gauged. It wiU be admitted that it is of first- 
rate importance that the continuity of our Law Reports 
should be established as far as possible, and it is, therefore, in 
contemplation to fill up the gap at present existing between 
1850, where Menzies' Reports cease, and 1868, where those 
of Mr. Justice Buchanah coinmence, by a series of volumes, 
of which this is the first. The materials from which these 
Reports have been compiled are, the Supreme Court records, 
the reports in the current newspapers, and the note-books of 
Chief Justice Wylde. In cases where the judgments appear 
to be fragmentary and incomplete, there have been no news- 
paper reports, and the notes have had to be relied on solely. 
All cases in which important points of law or practice arose 
have been inserted, and it has been thought advisable to 
report those where the construction of statutes, since re- 
pealed, was in question, as such interpretations are often of 
use by way of analogy. 

M. W. Searlr. 
Cape Town, 

September, 1884. 
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INDEX TO VOL. I. 



AccBPTANCK (1)— Verbal— Guarantee.— B. sold to M. & Co. certain 
sheep on credit, on the written engagement of M. & Co. that D. 
would pay the price, provided that B. paid D. 4 per cent, com- 
mission. Subsequently M. & Co., being in difficulties, though 
unknown to either B. or D., agreed to pay the commission, and 
B. agreed with them to look to D. for the price. B. showed D. 
the original order on which the goods were bought ; D. verbally 
accepted and promised to pay. M. & Co. became insolvent, 
and B. sued D. for the price : — Hdd, that D. was Uable on his 
acceptance. Bredenkamp vs. De VilUers . . . . .. . . 34 

(2). Mutual Agents — Insolvency. — D. & Co. of Port EUzabeth, 

by letter to M. & Co. of Rio Janeiro ordered coffee to be shipped 
and sent to them to Port Elizabeth, which D. & Co. proposed to 
pay for by a bill drawn by M. & Co. on R. & Co., London, general 
agents of both parties. The coffee was duly received by D. & 
Co., and a bill of exchange was drawn by M. & Co. R. & Co. 
received it, and credited the account of M. & Co. in their books 
with the amount and debited the account of D. & Co. R. & Co. 
accepted the bill, but before it matured they stopped payment, 
and the bill was protested for non-payment. M. & Co. sued 
D. & Go. for the price of the coffee : — Hdd (by the Privy Council 
on Appeal, reversing the decision of the Supreme Court), that 
R. & Go. had no right to enter the amount of the bill in their 
books as a present payment in favour of M. & Co. without their 
concurrence, that they could only do so if the bill was dis- 
honoured at maturity, and that the acceptance by M. & Co. of 
the credit opened could not be taken as payment. Maxwdl, 
Wright <Sc Co. vs. Deare. & Didz 50 

Acceptor.— See Bill of Exchange. 

Acquiescence. — See Partnership. 

Adoption. — See Agreement (1). 

Agreement (1) — Verbal — Contract of Guarantee — Adoption. — 
Where negotiations were conducted by the attorneys of two 
parties with regard to a guarantee to be given by P., one of 
them, to make up a deficiency in the sale of certain property, 
and a memorandum was drawn up, but the terms of it were not 
definitely agreed upon, and it was never signed ; the fact of P.'s 
taking action subsequently with regard to the sale is sufficient 
adoption by him to fix him with hability on the contract of 
guarantee. [Per Wyldb, G. J.] Trtistees S. A. Bank v. Prince 198 

(2). On Contract of Sale.— See Sale (3). 

Antb-ntjptial Contract (1) — Agreement between Husband and 
Wife — Insolvency — Debt contracted before Marriage. — An 
ante-nuptial contract, executed by both parties, was duly" 
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attested but not registered ; it stipulated that neither should be 
responsible for the other's debts contracted before marriage ; on 
the wife's insolvency : — Held, that this underhand contract did 
not free the husband from liability. Wright vs. Barry . . . . 6 

Ante-nuptial Contract (2). — See Attachment (2). 

Assignment — Deed of — Fraud on Creditors by Insolvent — Cession of 
Promissory Notes. — The plaintiffs claimed on certain promissory 
notes, csded to them by creditors of N., who had consented to 
a deed of assignment, in which N. had agreed for a release from 
all claims after a certain period ; the only property in the hands 
of N.'s executors, the defendants, accrued after the assignment : 
on proof that N. had written letters advising a concealment of 
assets in fraud of creditors and assignees : — Held, that the exe- 
cutors were debarred from the benefit of the release, although 
it did not appear whether the fraudulent suggestions had been 
acted upon. Baartman <fc Norden vs. Norton^s Executors . . 297 

Attachment (1). — See Ship. 

(2) of Separate Property of Wife. 

Ante-nuptial Contract — Wife '' assisted by her husband." — 
Where a promissory note was signed by a wife " assisted by her 
husband," and a writ of execution was taken out after provisional 
sentence had been granted, and a return of nulla bona was made 
as to the wife's individual chattels ; on surrender of the joint 
estate, a writ of attachment was granted against the interest on 
certain immoveable property settled on the wife by deed executed 
at the same time as the ante-nuptial contract, which specially 
excluded this property from community. Brink v. Oliviera . . 270 

Attobney — Admission of — Rule of Court, 149 — Charter of Justice, 
§ 20. — A clerk who had articled to an attorney for five years, 
but during part of that time had been in partnership with his 
brother in a general agency business, and had conducted cases 
on his own account in the Magistrate's Court : — Held, not entitled 
to admission under the Rule of Court. Ex parte Haw . . . . 22 

AtrcTiON. — See Interdict. 

AwAED — Effect of Confirmation of — Setting aside an Award on 
Motion — Executors. — S. & V., by deed, submitted certain dis- 
putes as to the division of joint property to arbitration : before 
the award was given S. died, leaving V. & C. his executors by 
will ; the award was made a rule of Court, as provided, V., 
apparently alone of the executors, acting for the estate. Three 
years afterwards application was made on behalf of the minors 
interested in the will of S. to set it aside : the deed of submission 
bound the " heirs, executors and assigns " of each party : — Held, 
(reversing the decision of the Recorder of Natal), — that the 
award must be set aside, and that this could be done on motion. 
Evans vs. Van, der Plank dk Another . . . . . . . . 252 

Bank — Suit by Cashier of. — See Provisional Sentence (6). 

Babeister — Privilege of. — See Libel. 

Bill of Exchange — Part^Payment by_Drawer — Protest — Acceptor. 
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— It cannot be presumed that bills are accommodation bills from 
the mere fact of part payment by the drawer ; these payments 
must, in absence of contrary proof, be held to have been made 
in relief of the acceptor. [Per Wyldb, C.J.] Tier vs. Tonkin 140 
Bond — Mortgage — Erased Cession. — See Provisional Sentence (5). 

Ghaeter of Justice, §§ 3, 4, 33, 34.— See Judges. 

§ 32. — See Indictment. 

§ 48. — See Jurisdiction. 

§§ 32, 48, 49.— See PubUc Prosecutor. 

OiviL Imprisonment— Insolvency— Ordinance No. 6, 1843, § 124. — 
The 124th section of the Insolvent Ordinance is not intended to 
apply to a case of moral misconduct on the part of the insolvent, 
but is only applicable where there are assets within his posses- 
sion or means of attainment, as a mode of enforcing payment to 
creditors. In re Kerner . . . . . . . . . . . . 105 

Clerks or the Place. — See PubMc Prosecutor. 

CoLLrsivB Payment by Debtor — Insolvency — Ordinance No. 6, 
1843, §§ 84, 86, 90, 94— Undue Preference.— H. W., the brother 
of defendant, carried on business in Cape Town, and defendant 
carried on an independent business at Beaufort West. In the 
beginning of 1849 the defendant owed H. W. £3000, and in 
April and August, 1849, drew bills for that amount in favour of 
H. W. These bills were drawn on H. S. W., father of H. W., 
who resided in England. H. W. had no effects of H. S. W. in 
his hands at the time the bills were drawn, but H. S. W. had 
lent both H. W. and defendant considerable sums : H. W. did 
not discount the bills, but sent them to H. S. W. In August 
the defendant knew that H. W. was in embarrassed circum- 
stances, and in December, 1849, H. Wi surrendered : — Held, 
that his trustee was not entitled to have this payment of £3000 
set aside as collusive and an undue preference under the Insolvent 
Ordinance. Wollaston's Trustee vs. Wollaston .. . . . . 77 

OOMMISSION OF A MEMBER OF LEGISLATIVE COUNCIL. — The production 

of, insisted upon. [Bell, J., diss.] See also Evidence (2). 

Rivers vs. Cape Town Municipality . . . . . . . . 141 

OOMPOSITION — Deed of — Agreement — Pinal liquidation of estate — 
Legal fraud on creditors. — A., a trustee in an insolvent estate, 
made an advance to B., a creditor, before the liquidation of the 
estate ; B. promised in writing "to settle the said sum hereafter 
with my claim in the estate, and repay the same out of my said 
claim." Subsequently, B. being in embarrassed circumstances, 
G., by composition deed, signed by all the creditors, including A., 
promised to pay 6«. 8d. in the £ in B.'s estate. The only claim 
made by A. in the estate was one due to him as auctioneer, and 
of this he received payment from C. according to the composi- 
tion. The insolvent estate of which A. was trustee was unable 
to pay A. the full amount of his advance to B. A. claimed 
upon B. for the balance, as not being a debt within the compo- 
sition : — Held, that A. could not recover, SteyUer vs. Brink . . 123 
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Community or Property. — See Husband. Wife. 

Condition Precedent. — See Insurance. 

Condonation. — See Divorce. 

Confirmation of Liquidation Account. — Hdd, that the confirma- 
tion could not be considered as a waiver by creditors (so as to 
bar them from questioning the vaUdity of a sale of certain pro- 
perty in an insolvent estate, when the conditions of sale had 
been altered by the trustee at the instance of two preferent 
creditors), provided that the creditors' attention had not been 
called to the fact of such confirmation. Trustees S. A. Bank 
vs. Prince . . . . . . . . . . . . . . • ■ 198 

of Award. — See Award. 

Oontbact (1) against PubUo Policy — Guarantee — Illegal Considera- 
tion. — The plaintiffs held a mortgage bond over certain property 
of H., and the defendant agreed to guarantee them against any 
deficiency that might arise on the sale of this property if they 
would proceed against H. on the bond, H. being in arrears of 
interest and in embarrassed circumstances. On being sum- 

moned H. surrendered, the property was sold, and purchased by 
defendant : — Held, That the plaintiffs could not recover on the 
contract of guarantee, as it was void and against the policy of 
the Insolvent Ordinance, and that the sale was void. Trustees, 
S. A. Bank vs. Prince . . . . . . . . . . . . 198 

(2) of Sale.— See Sale (3). 

OoSTS (1) — Provisional Sentence — Notarial Protest — Presentation — 
Rules of R. M. Court, 14, 36. — A notary's charge of 6s. 8d. for 
noting a bill where the protest was not extended, the amount 
of the bill and 3s. 4d, as costs, being tendered at once, allowed 
as costs between party and party. Berrange vs. Combrinck . . 64 

(2) de bonis propriis refused against Commissioners of a Muni- 

cipaUty. Pote vs. Graham's Town Municipality . . . . 131 

(3) Action brought upon contract against public policy. No 

order as to costs. Trustees 8. A. Bank vs. Prince . . . . 198 

(4).— See Libel. 

Council — Legislative — Constitution of — Commission of Member of 
Council produced in evidence — Effect of grant of a Parliament 
on existing authority of Council. — The infringement of a pro- 
vision of the Standing Rules and Orders of the Council as to 
giving a week's notice of meetings to members in the Govern- 
ment Gazette : — Held, not to invalidate a vote of the Council, 
it being proved that all members able to attend had attended. 
Rivers vs. Capetown Municipality . . . . . . . . . . 141 

Court of Mixed Commission — Proceedings under Stat. 6 & 7 Vict. 

c. 53. The Queen vs. Berg . . . . . . . . . . . . 93 

Geeditors — Resolution of — Alteration of Conditions by Trustee. 
See Trustee (2), (3). 

Oeiminal Procedure — High Treason — 7 Anne, c. 21, § 11 — List of 
Witnesses— Evidence— Ordinance No. 72, 1830, § 49.— The 
criminal procedure in the colony is the same in all cases, 
whether of treason, murder, or any other crime, with regard to 
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the rules as to witnesses for the prosecution : the Statute of 
Anne does not apply. 

Ordinance No. 72, 1830, § 49, relates only to personal com- 
petency of witnesses, and to such evidence as would be admis- 
sible or sufficient to convict of high treason in Courts in Eng- 
land : it was not intended to introduce the forms of criminal 
procedure in use in England. [Per Wylde, C.J.] The Queen 
vs. Botha 150 

Deed. — See Assignment. Composition. 

Defamation. — See Slander. Libel. 

Delivery (1), Sale and — Ownership — Fraud — Seizure in Execution 
of Property apparently belonging to the debtor — Right of judg- 
ment creditor. — B., an auctioneer, in September, 1849, sold to 
S. certain property at twelve months' credit : in September, 
1850, S., being unable to pay, brought a waggon and oxen to B. 
in satisfaction of the debt. B., having marked the waggon and 
branded the oxen with his initials, lent them to S. for a month ; 
four months after, they were seized in execution in possession 
of S., by F., a sheriff's officer, at the instance of a judgment 
creditor : — Held (reversing the decision of the Magistrate), that 
the seizure was good, as the above facts raised a presumption of 
fraud, and that the delivery of moveables must be open and 
notorious, and proved by the clearest evidence in order to rebut 
the presumption that he who is found in possession of goods is 
the true owner. [Bell, J., diss.1 

Delivery of moveables is not always necessary to constitute 
a vaUd sale as against a single execution creditor : it is only 
necessary when the nature of the transaction makes it so, and 
in such case the presumption of fraud thus raised may be re- 
butted by evidence of the surrounding circumstances. [Per 
Bell, J.] Fivaz vs. Boswell . . . . . . . . . . 235 

Delivbby (2) of Possession of Land without Transfer — Effect of. 

Malan vs. Schalkwyh S Odendaal . . . . . . . . 225 

(3) and Possession — Action to set aside alleged Sale and Lease 

— Mortgagees — Undue Preference — Ordinance No. 6, 1843, 
§ 84. — H., a farmer, being in embarrassed circumstances, sold 
all his moveable property to his brothers, and gave them sym- 
bolical delivery ; at the same time he leased his immoveable 
property to them for two years, but they never took actual pos- 
session, as it was agreed that H. should continue on the farm 
and manage it as their superintendent at a salary equal to the 
rent : in consideration of this arrangement they reUeved H. 
from certain liabilities -.^Held, that this lease and sale could 
not be set aside on the ground of absence of delivery and pos- 
session. [Bell, J., diss.'] Hawpt's Tnuatee vs. Haupt S Co. . . 287 

Desbetion. — See Divorce. 

DivoKOE (1) — Desertion — Condonation — Adultery. — Desertion by a 
husband is no defence in an action brought by him on account 
of the wife's adultery. 



F., a husband, sued for divorce on the ground of his wife's 
adultery : it was proved that he had left his wife in the colony 
not well off, had gone to England, and had been nine years 
absent : meanwhile she committed adultery with W., and subse- 
quently married him, representing herself as a widow : — Hdd, 
that a divorce must be granted in absence of proof that F. had 
knowledge of his wife's impropriety before taking proceedings. 
[Bell, J., dtihitante-l 

Where a husband sues for divorce on the ground of adultery 
committed by the wife a considerable time before proceedings 
are taken, the Court should require him to give some account 
of his actions during the intervening time, and of his knowledge 
or otherwise during that period, of his wife's misconduct. [Per 
Bell, J.] Farmer vs. Farmer . . . . . . . . . . 228 

Divorce (2). — Condonation. — In absence of positive proof that a hus- 
band knew of his wife's adultery for some years before taking 
proceedings, though there was a presumption that he did know ; 
and he had ceased to live with her for five years, being absent 
from the colony, part of the time : — Hdd, that a divorce must be 
granted. [Bell, J., dvhitante.'\ Seaward vs. Seaward . . . . 247 

Estoppel by Condtjct. — Misrepresentation by master of ship as to 

the real owner thereof. Re Liddie. Crazier vs. Browne . . 251 

Evidence (1). — Primary and secondary — Slander — Justification — 
Repetition. — Where the defendant alleged as a plea in justifica- 
tion, in an action of slander, that a certain voucher purporting 
to be signed by one of defendant's witnesses was a forgery com- 
mitted by the plaintiff, and the document purported to be signed 
by two others as " witnesses to payment," which witnesses the 
plaintiff did not produce, it was allowed in cross-examination, 
to place before this witness, for the purpose of testing his accu- 
racy, signatures, purporting to be his, to other documents used 
in the proceedings, but not signatures to extraneous documents. 
White vs. Pilkington . . . . . . . . . . . . . . 107 

(2), inadmissible as to constitution of Legislative Council — 

Commission of Member of Council — Ordinance No. 72, 1830, 
§ 47 — Effect of grant of Parliament to a colony. — It is not com- 
petent to ask a clerk in a government office, who wrote out the 
commission of a Member of the Legislative Council, and whether 
the Governor's signature and Colonial seal were previously at- 
tached, the object being to dispute the validity of the Commis- 
sion and the legality of the constitution of the Council. 

A Member of the Council held not entitled to refuse to 
produce his Commission, in evidence. [Bell, J., diss.] Rivers 
vs. Cape Town Municipality . . . . . . . . . _ 141 

(3).— Ordinance No. 72, 1830, § 49— List of Witnesses— Post- 
ponement— Statute 7 Anne, i;. 21, § 11— Objection taken after 
plea to the examination of certain witnesses. — Objection taken 
on a trial for high treason on the ground that no list of witnesses 
had been furnished by the Crown to the prisoner before the J 



XI 



trial, in accordance with the statute of Anne :^Held, That the 
objection was invalid, and that even if the objection were valid, 
it would only be a valid ground for postponement of the trial, 
and that it could not be taken after the prisoner had pleaded, 
as thus the Crown would lose the opportunity of postponement. 
Ordinance No. 72, § 49, relates to the personal competency of 
witnesses, and it was not thereby to introduce into the colony 
the forms of criminal procedure in use in England. [Per 
Wyldb, C.J.] The Queen vs. Botha 150 

Evidence (4). Will — What evidence may be admitted to show the 
validity of a Notarial Will — Instructions. — A notarial will was 
sought to be set aside on the ground that the notary did not 
understand Dutch, in which language the will was written : — 
Held, That it was competent to receive evidence as to who 
gave the instructions for the will, and as to the notary's know- 
ledge of the language. De Smidt vs. Hoet3 . . . . . . 272 

ExcEPTio JuDicis Stjspbcti — Ordinance No. 14, 1845, § 34 (Natal). 
— Removal of cause by judge on account of conduct of one of 
the parties, and imputations of prejudice. Meller vs. Buchanan 260 

Exception. — See Pleading. 

ExBOUTroN — Seizure under writ of. — See Owner (2). 

ExECiTTOK (1) sued individually and in his capacity as executor — 
Action for account — Exception. — Where H.'s executor sued M: 
individually, and as executor of M.'s partner, with regard to 
transactions which H. had had, both with M. individually and 
with the firm of which M. was the surviving partner ; an excep- 
tion that M. could not be sued in two capacities, overruled. 
Merritt vs. Mandy . . . . . . . . . . . . . . 133 

(2). — Award — Interested Executor. — Both executors should 

concur in acts of administration of an estate, minors being con- 
cerned where one of the execxitors is an interested party. 
Evans vs. Van der Plank . . . . . . . . . . . . 252 

Fines and Penalties. — See Pound Ordinance. 

FiBE Insurance. — See Insurance. 

FoKFEiTiTRB. — See Undue Preference. 

Prattd (1). — What may amount to a legal fraud on creditors who 

have signed a deed of composition. Steytler vs. Brink . . .. 123 

(2). — Presumption of.— See Delivery (1). 

(3). — See Assignment. 

Guarantee. — See Acceptance (1). Contract (1); 

Husband and Wipe (1). Effect of underhand ante-nuptial con- 
tract, stipulating that husband should not be hable for debts of 
wife. Wright vs. Barry . . . . . . - . . . . . 6 

(2).— See Wife (1). 

Imprisonment. — See Civil Imprisonment. 

Indictment (1). — 6 & 7 Vict. c. 53 — Court of Mixed Commission — 
Warrant to keep and detain — Rule of Court, No. 57 — Variance. 
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— It is a crime to counteract and prevent the operation of a 
treaty, for the carr5ring into effect of which a statute has been 



With regard to the provisions of Eule of Court, No. 57, the 
real question to be considered is, does the indictment fully and 
fairly bring to the prisoner's notice, the charge against him. 
[Per Mttsgeave, J.] 

Where in the body of an indictment the charge against the 
prisoner was having procured the escape of one T., against 
whom a warrant " to arrest " had been issued, and the evidence 
was that a warrant " to keep and detain T." had been issued, 
and afterwards T. was suffered to go at large on the prisoner 
giving bail : — Hdd, that the variance was immaterial. 

Where the indictment set forth that, but for prisoner's con- 
duct, the warrant against T. , would have been put in force, and 
T. would have been apprehended ; and the facts as proved were 
that the only warrant issued was put in force, and T. afterwards 
by prisoner's assistance, escaped : — Held, that the variance was 
immaterial. The Queen vs. Berg . . . . . . . . . . 93 

Indictment (2). — Charter of Justice, section 32, Rule of Court,No. 93. 
— Where a prisoner had been duly furnished with a copy of the 
indictment, and at the trial the indictment had only been read 
over to him, for arraignment, in Dutch, and he did not under- 
stand English : — Hdd, that the indictment was properly read, 
and the conviction must be upheld. The Queen vs. Heegers . . 155 

Insolvency (1). — See Civil Imprisonment. 

(2). — See Undue Preference. — DeUvery (3). — Mortgagees. 

Insueancb — Kre — Alteration of Conditions — Condition Precedent. 
Warranty. — Where the premium on a contract of insurance 
against fire was reduced on the condition that sufficient spirits 
only should be kept in stock for the purpose of preparing wine, 
and it was proved that subsequently spirits were brought in and 
kept for sale ; on the premises bsing accidentally burnt down : — 
Held, that the policy was vitiated. Calf vs. Jarvis . . . . 1 

Interdict. — Sale to Highest Bidder at Public Auction — Resolution 
of Creditors — Alteration by Trustee of Terms of Resolution. — 
Where a resolution of creditors was passed at a meeting in an 
insolvent estate that on a certain day, certain property should 
be "sold as advertised by public auction," and a notice appeared 
in the Gazette that the property would be sold " peremptorily 
to the highest bidder," and applicant made the highest bid, 
which the auctioneer repeated several times, but finally with- 
drew the property from sale, without knocking it down. An 
interdict was granted restraining the trustee from parting with 
the property to any other purchaser, pending the issue to be 
tried as to the validity of the sale. De Smidt vs. Steytler . . 136 

Judgment Ceeditob. — See Delivery (1). 

Judges. — Quorum — Effect of Decease of Judge on Functions of 
Supreme Court— Charter of Justice, §§ 3, 4, 33, 34.— The 
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decease of one of the Judges of tlie Supreme Court does not 
invalidate acts done by the others in ignorance of the fact and 
before any notice of it has reached them. 

By the decease of a Judge all the functions of the Supreme 
Court are stayed until his place is suppUed by a new appoint- 
ment. The Queen vs. Van Reenen . . . . . . . . 8 

Jtjbisdiction (1) of Supreme Court— Martial Law— Provisional 
Sentence. — To what extent the jurisdiction of the Court is 
abrogated as to a district, by the Proclamation of Martial Law 
therein (not decided). Standen vs. Godfrey 61 

(2) of Magistrate. — See Pound Ordinance. 

(3) of the Supreme Court, as to a cause removed under 

Ordinance No. 14, 1845, § 34 (Natal). Johnston vs. Byrne & 
Lamport . . . . . . . . . . . . . . . . 157 

(4) of Magistrate— Ordinance No. 1, 1840, §§ 41, 42, 43— 

Charter of Justice, § 48. — Where the defendant was sued in 
the Magistrate's Court for the balance of an assessment of a rate 
by Municipal Commissioners, and objected that the assessment 
was made in an illegal manner : — Held, that as he had allowed 
the general assessment to remain unchallenged which, under 
Ordinance No. 1, 1840, § 43, could only be challenged in the 
Supreme Court it was not competent to him to raise this objec- 
tion in the Magistrate's Court, and that the Magistrate had 
therefore jurisdiction under Ordinance No. 1, 1840, § 47. 
[Wylde, C.J., diss.] Cape Town Municipality vs. Stidworthy 161 

(5) of Supreme Court in review. — See Pleading. 

Justification. — See Libel. Slander. 

Lease without Possession, Effect of. — See DeUvery (3). 

Letters Patent of May 23rd, 1850.— Legislative Council— Parlia- 
ment. — The authority of the Legislative Council existing at 
the time of the publication of Letters Patent of May 23rd, 
1850, providing for the establishment of a Parliament, was in 
no way impaired by such pubUcation until proceedings taken 
for the establishment of such Parliament. Rivers vs. Cape 
Town Municipality . . . . . . . . . . . . . . 141 

Libel and Slander. — Justification — Barrister's Privilege — News- 
paper Report of Legal Proceedings — Exceptio judicis suspecti — 
Ordinance No. 14, 1845, § 34 (Natal). — Action of slander and 
Ubel brought by M., a barrister and magistrate at Natal, against 
B., an advocate and attorney there : B. had stated in Court in the 
course of a speech defending himself and the members of the 
Bar from an attack upon them, that M. when in practice had, 
after accepting a retainer thrown up a case against the Govern- 
ment in consideration of receiving an appointment as Magis- 
trate ; B. also published in a paper edited by him a report of 
the law proceedings containing the alleged slander : the defence 
was that the occasion was privileged ; the words spoken were 
true, and the report of the proceedings was a true and fair one : 
— Held, that B. was entitled to judgment without costs. 
[Wylde, C. J., diss.} Meller vs. Buchanan . . . . .. 260 



XIV 



PAGE 



Maoisteate (1), Jurisdiction of.— See Pound Ordinance. 

12), Court of.— Rules 14. 36 (repealed}— Costs— Notarial 

Protest— Promissory Note. Berrange vs. Conibrinch .. ■■ 64 

. (3).— Rules 51, 54, 55, &o. (repealed)— Pleading— Prosecution. 

Enslin vs. Truter . . . . • . • . ■ ■ • ■ • • ^^' 

Mandate, Law of, discussed. The Queen vs. Van Reenen . . . . 8 

Martial Law. — See Jurisdiction (1). 

Mortgage Bond.— Erased Cession.— See Provisional Sentence (5). 

Mortgagees.— Rights of Mortgagees in Case of Subsequent Lease. 
— H. mortgaged certain immovable property and subsequently 
leased it : before tie termination of the lease he became insol- 
vent : — Held, that the lease was not ipso facto void. 

Semble, the property must in the first instance be put up 
for auction subject to the lease. Haupt's Trustee vs. 
Haupt dk Co 287 

Municipality (1), Right of, to purchase property— Ordinance No. 9, 
1836, § 44— Costs.— Ordinance No. 9, 1836, § 44, does not give 
municipahjies the right to purchase land, and regulations 
authorising such purchases are invalid. 

Quaere, whether the section gives the power to hire houses 
and land. 

Costs de bonis propriis refused against Commissioners of 
a Municipality. Pote and Others vs. Graham's Town Muni- 
cipality . . . . . . . . . . . . . . . . 131 

(2). — Ordinance No. 1, 1840, § 50 — Construction of Legislative 

Council — Invalidity of vote of Council on account of illegal 
constitution thereof pleaded in bar to a resolution authorising 
a contribution from the MunioipaUty under Ordinance No. 1, 
1840, § 50. Rivers vs. Cape Town Municipality . . .. .. 141 

Mutual Agents. — See Acceptance (2). 

Will.— See Will. 

Notary (1). — See Will. The new procedure with regard to the 
examination and certificate required from notaries has rendered 
obsolete the instruction to Notaries of Commissary De Mist, 
and the instructions directed by the old law of Holland are not 
now applicable to this colony. De Smidt vs. Hoets . . . . 272 

(2), Protest of.— See Costs (1). 

Notice of Revocation. — See Will. 

♦Obdinanoe No. 33, 1827, § 3.— As to jurisdiction of Resident 

Magistrate. Cape Town Municipality vs. Stidworthy . . 161 

No. 37, 1828, §§ 5, 6.— Sheriff's Return— Service— Provisional 

Sentence. Shawe vs. Murray . . . . . . . . . . 64 

No. 40, 1828. — As to Ust of witnesses to be furnished to 

prisoner charged with treason. The Queen vs. Botha . . 150 

No. 40, 1828, § 5, clause 4 ; §§6, 7, 8.— Procedure in Magis- 
trates' Courts — Irregularity — Prosecution by Attorney- 207 
General — Clerk of the Peace. Enslin vs. Truter 
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Obdhtancb No. 72, 1830, § 49, refers to personal competency of wit- 
nesses and admissibility of evidence : not to forms of criminal 
procedure used in England. The Queen vs. Botha .. . . 150 
No. 72, 1830, § 47. — As to whether a Commission of a Member 
of Council is privileged from production in evidence on 
grounds of pubUo policy. Rivers vs. Cape Town Municipality 141 
No. 73, 1830, § 6. — As to private prosecution without certifi- 
cate of Attorney-General. Enslin vs. Trwter . , . , 207 
No. 9, 1836, § 44. — As to Municipalities' right to purchase or 
hire houses and lands. Pote vs. Oraham's Town Muni- 
cipality 131 

No. 1, 1840, § 50. — As to proportion of police expense to be 
borne by Municipality. Rivers vs. Cape Town Municipality 141 

No. 1, 1840, §§ 41, 42, 43, 47.— Jurisdiction— Competency 

to challenge General Assessment of Rates — Directory and 
Peremptory Clauses. Cape Town Municipality vs. Stid- 
worthy . . . . . . . . . . . . . , _ _ jgj 

No. 6, 1843, §§84, 90, 94.— Undue Preference— Collusion. 

Wollaston's Trustee vs. Wollaston . . . . . . . . 77 

No. 6, 1843, §§ 83, 84, 88.— Undue Preference— Forfeiture- 
Collusion. Allen's Trustee vs. Crooks 173 

No. 6, 1843, § 84. — Contemplation of Insolvency — Undue 

Preference. Salom's Trustee vs. CroU . . . . . . 12 

No. 6, 1843, §§ 84, 88.— Undue Preference— Forfeiture. Law- 
rence vs. Mandy . . . . . . . . . . . . . . 267 

No. 6, 1843, §§ 84, 88.— Lease and Sale. Haupfs Trustee vs. 

Haupt & Co 287 

No. 6, 1843, § 124. — Civil Imprisonment — Moral Misconduct. 

Re Kerner . . . . . . . . . . . . . . 105 

t No. 14, 1845, § 34 (Natal). — Removal of Cause— Jurisdiction 

of Supreme Court. Johnston vs. Byrne & Lamport . . . . 157 

No. 14, 1845, § 34 (Natal). — Removal by Judge suspected of 

prejudice. Mdler vs. Buchanan . . . . . . . . 260 

No. 16, 1847, §§ 9, 51, 52, 55, 56.— Pound Ordinance- Fines 

and Penalties — Civil and Criminal Procedure. De Vos vs. 
Coridon d: Krid . . . . . . . . . . . . . . 121 

Owner (1) — Registered. — See Ship. 

(2) — Presumption of Ownership arising from Possession — De- 
livery. — The delivery of moveables must be open and notorious 
and proved by the clearest evidence in order to rebut the pre- 
sumption that he who is found in possession is the true owner. 
[Per Wyldb, G.J., and Mtjsgkave, J.] 

Delivery of moveables is not always necessary to constitute 
a valid sale as against a single execution creditor ; it is only 
necessary when the nature of the transaction entered into 
makes it so, and in such case the presumption of fraud thus 
raised may be rebutted by evidence of the surrounding circum- 
stances. [Per Bell, J.] Fivaz vs. Boswdl 235 

* Repealed, 44, 1852. t Repealed. 

Vol. I. 6 
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Pabliament— Effect of Grant of ParUament to a Colony.— See 

Letters Patent. 
Pabtnership in Liquidation —Power of Liquidating Partner to 
bind other Partners— Acquiescence.— On the dissolution of a 
partnership, S., one of the partners, had authority from the 
others to wind up the partnership ; he had no power of attorney 
from the other partners, but he used to endorse notes on the 
firm's behalf, both before and after the dissolution -.—EM, that 
the firm was liable on accommodation notes which were given 
to retire notes signed by S. after the dissolution. Birkenruth vs. 
Shaw, Hoole <Ss Co. .. 
Pekpetual Silence — Decree of. — See Practice. 
Pleading (l)—Set-ofE—Eeconvention— Exception— Principal and 
Agent— Rule of Court, No. 18.— C. sued L. for breach of a 
charterparty ; L. pleaded the general issue and made a claim in 
reconvention in his capacity as agent for another, on whose 
account L. alleged the charterparty had been entered into. An 
exception to this claim in reconvention, that L. could not plead 
in two capacities, overruled. Cauvin vs. Landsberg . . . . 86 

(2).— See Executor (1). 

(2) — Objection as to no Ust of witnesses being furnished, taken 

after a plea of " not guilty " in a criminal trial — Stat. 7 Anne, 
c. 21, § 11. — Even if the objection as to no list of witnesses 
being furnished to the prisoner according to the Statute of Anne 
be a valid one, it is only a good ground for postponement of the 
trial, and it is too late to take it after the prisoner has pleaded, 
for the Crown would thus lose the opportunity of postponement. 

[Per Wyldb, C.J.] The Queen vs. Botha 150 

(4) — Procedure in Magistrate's Courts — Exception taken after 

Plea — Jurisdiction of Supreme Court in Review — R. M. Court 
Rules. — Where it appeared from the record in the Magistrate's 
Court that a defendant had pleaded not guilty, and had then 
taken certain exceptions to the jurisdiction, before the merits of 
the charge were investigated, the Magistrate overruled the ex- 
ceptions, and found the defendant guilty on the evidence adduced 
by the prosecution : On review by the Supreme Court : — Held, 
that the Court could take notice of the exceptions. Enslin vs. 

Trvter 207 

Possession. — See Delivery (1), (3). Sale (3). 
Postponement or Tbial. — See Pleading (3). 

Pound Ordinance — Ordinance No. 16, 1847, §§ 9, 51 — Jurisdiction 
of Magistrate — Fines and Penalties. — The clause in Ordinance 
No. 16, 1847, § 9, referring to illegal impounding of cattle gives 
the owner of the cattle so impounded a right to sue civilly, but 
does not refer to criminal proceedings or a penal action. De Vos 
vs. Caridon dk Krid . . . . . . . . . . . . . . 121 

Peactice — Motion upon Summons for Decree of Perpetual Silence. — 
Rule nisi granted on motion calling upon D. to institute action 
within six weeks, or to shew cause why a decree of perpetual 
silence should not be granted against him. Campbell vs. Douglas 48 
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Pkesektation.— See Costs (1). 

Primary and Secondaby Evidenck See Evidence (1). 

Peocedtjre in Magistrate's Gotjrt. — See Pleading (4). 

Criminal Cases. — See Witnesses. 

Pbomissoby Note (1). — See Provisional Sentence. 

(2) — Cession of. — See Assignment. 

Protest (1)— Bill of Exchange— Liability of Acceptor— Part pay- 
ment by Drawer. Tier vs. Tonkin .. . . . . . . 140 

(2).— See Costs (1). 

Provisional Sentence (1) — Jurisdiction — ^Martial Law. — Granted 
against a defendant who did not appear, and who was resident 
in the district of Albany, which had been proclaimed by the 
Governor under martial law. Standen vs. Godfrey .. . . 61 

(2)— Sheriff's Return— Service— Ordinance No. 37, 1828, §§ 5, 

6. — Granted where the return stated that the defendant and all 
his family had been absent from the house for some weeks and 
that service had been made by introducing a copy of the 
summons through the window. [Wylde, C.J., dubitante.] 
Shawe vs. Murray . . . . . . . . . . . . . . 64 

(3) — Variance between Note and Description in Summons. — 

Refused on a promissory note dated April 12th, where the 
summons described the note sued upon as dated April 11th. 
Bvdd vs. Theron . . . . . . . . . . . . . . 76 

(4) — Promissory Note — Presentation — Protest. — See Costs (1). 

Provisional Sentence (5) — Service of Incorrect Copy of Mortgage 
Bond — Erased Cession — Rule of Court, No. 12 — Refused on a 
mortgage bond where an intermediate cession, erased by cross 
lines, had been omitted from the copy of the bond served on de- 
fendant, this copy being held not to be a " material description " 
of the bond under Rule No. 12. Serrurier vs. Cautz' Executor 106 

(6) — Action by Cashier of Bank. — Refused where H., the 

cashier of a bank, sued K. upon a note which K. had given to 
M. for his accommodation. M. left it at the bank for discount, 
but H. did not discount it, but kept it with consent of M. as 
security for unsatisfied cheques of one B., which cheques the 
bank had taken from M. as security, but for which H. had 
become personally Uable to the bank by passing them to M.'s 

credit, as though paid. Hudson vs. Kirsten 249 

PUBUC Prosecutor- Procedure in Magistrate's Court— Clerk of the 
Peace- Charter of Justice, §§ 32, 48, 49— Rules (R. M. Court), 
51, 54, 55, &c. (repealed). — Where the officer appointed as public 
prosecutor did not take any active steps in the prosecution of a 
charge and did not appear in Court to conduct the case, but had 
signed a formal indictment, and the Magistrate called the wit- 
nesses and conducted the prosecution in contravention of certain 
rules framed for conduct of criminal cases, and fined the defen- 
dant :—ffeM, that the proceedings must be quashed and the 
Magistrate ordered to refund the fine and expunge the proceed- 
ings from the record. Enslin vs. Trvier 207 



Reconvention. — See Pleading (1). 
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Rboisteeed Ownee op Ship. — See SMp. 

Removal of Cause.— See Ordinance No. 14, 1845 (Natal). 

Rbsolutio-n op Creditors — Alteration of. — See Trustee. 

Rule of Court, No. 149— Admission of Attorney. Ex parte Haw 22 

*No. 18 — Pleading. Cauvin vs. Landsberg — . . ■ • 86 

No. 57 — As to what is necessary in an indictment to satisfy 

the Rule. The. Queen vs. Berg _■ • ^^ 

No. 12— Provisional Sentence.— As to what is a "material 

description" of the instrument served with the summons. 
Serrurier vs. Executor of Cautz . . . . • • • • _• • l^o 

No. 93— Charter of Justice, § 32.— As to the reading an in- 
dictment to a prisoner for arraignment. The Queen vs. Heegers 155 

No. 190.— As to uncertified copy of record of proceedings in 

Magistrate's Court, in case of review. Fivaz vs. Boswell . . 235 

Sale (1) to highest bidder at PubUc Auction.— See Interdict. 

(2) and Delivery. — See Delivery (1). 

(3)— Contract of— Action to enforce Agreement— Effect of De- 
livery of Possession of Immovable Property without Transfer — 
Specific Performance. — M. sold land to S. on condition that 
should S. incline to part with it he should resell to M., receiving 
compensation for improvements ; but transfer of the land was 
not given. M. brought an action against S. and one O. on the 
ground that S. had entered into an agreement to part with the 
land to 0., or contemplated doing so ; and had already put O. 
in possession. Specific performance of the original contract to 
resell was decreed. Malan vs. Schalkwyh dh Odendaal . . ., 225 

(4).— See Delivery (3). 

Service. — See Provisional Sentence (2), (5). 

Set-opp. — See Pleading (1). 

Ship — Arrest — Registered owner — Estoppel. — Where the registered 
owner of a ship had been sued by ediotal citation in a suit for 
attachment and sale of the ship, an application by the master 
to set aside the proceedings on the ground that there had been 
a subsequent sale of the ship, not appearing on the registry 
but recorded on the Custom House books at Newcastle, refused : 
the applicant having treated with respondents as though it 
was the property of the registered owner. Re lAddle. Crazier 
vs. Browne . . . . . . . . . . . . . . . . 261 

Slander (1) — Repetition of Defamatory Words — Justification — Evi- 
dence. — A plea that a defendant has only repeated certain de- 
famatory words without malice, held bad and insufficient in 
law. 

Where an action of slander was brought against a defendant 
for repetition of certain defamatory words imputing fraud and 
forgery to the plaintiff : — Held, that under a plea of justification 
it was necessary for the defendant to prove that the plaintifi 
had committed fraud and forgery. White vs. Pilkington . . 107 

* Repealed by t330]. 
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Slander (2) of Title— Malice— Removal of Cause . Johnston vs. 
Byrne <& Lamport Xgy 

(3).— See Libel. 

Specific Peefoemance.— See Sale (3). 

Statute— 7 Anne, c. 21, § 11.— As to list of witnesses to be fur- 
nished to prisoner, before trial, in case of high treason— this 
provision is not applicable to the colony, and in any case could 
only afford ground for postponement of trial. [Per Wylde, 
G.J.] The Queen vs. Botha . . . . . . . . . . 150 

6 & 7 Vict. c. 53, incorporating a Treaty for the Suppression 
of the Slave Trade — the prevention of the operation of an article 
of the Treaty held to be a crime. The Queen vs. Berg . . . . 93 

Summons — Incorrect description of a Promissory Note in a summons 

— Provisional sentence refused. Siidd vs. Theron .. . . 76 

SuPEEME CotJET. — See Judges. Jurisdiction. 

Teanspbe— Effect of Delivery of Possession of Land without Trans- 
fer.— See Sale (3). 

Teeason.— See Witnesses (1). 

Treaty.- Prevention of the operation of a Treaty is a crime, the 
Treaty having been incorporated in a statute. The Queen vs. 
Berg 93 

Tettstee (1). — Advance is made by S., a trustee to a creditor before 
liquidation of the estate. — On the surrender of this creditor's 
estate S. signed a composition deed as one of his creditors, but 
1 made no mention of this advance when he sent in his claim, 
which was satisfied : S. was held to be estopped from suing 
afterwards for the balance of his advance. Steytler vs. Brinh .. 123 

(2) — Alteration by the trustee of resolution passed at meeting 

of creditors, with regard to sale of property. De Smidt vs. 
Steytler . . . . . . . . . . . . . . _ _ 135 

(3) — A trustee has no power to alter the conditions of sale of 

property in an insolvent estate, after such conditions have been 
fixed by a resolution passed at a meeting of creditors. Trustees 
S. A. Bank vs. Prince . . . . . . . . . . . . 198 

Undue Pbefeeenob (1)— Ordinance No. 6, 1843, § 84— Contempla- 
tion of Insolvency and intention to prefer. A payment by one 
who stated at the time that he was in " embarrassed circum- 
1^ stances," and shortly after called a meeting of creditors and 
siirrendered his estate, held not to be an undue preference under 
Ordinance No. 6, 1843, § 84. Salom's Trustee vs. CroU .. .. 12 

(2). — See Collusive Payment. 

(3)— Ordinance No. 6, 1843, §§ 83, 84, 88.— A. being in diffi- 
culties, and on being pressed for payment by two creditors, S. 
and T., sold certain wool, the only asset of much value in his 
estate to C, another creditor, the greater part of whose debt 
was not then due ; C. at the same time released A. from his 
liabilities to R. and T. by taking over notes on which A: was 
liable to them, and giving them his own notes payable at future 
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dates. A fortnight after this transaction A. surrendered his 
estate ; — Held, that the transaction was an undue preference, 
and that G. must be declared to have forfeited his claim on the 
estate under Ordinance No. 6, 1843, § 88. [Wylde, C. J., diss.] 
Allen's Trustee vs. Crooks . . . . . . ■ • • • • • 173 

(4)— Gollusion— Ordinance No. 6, 1843, §§ 84, 88.— Where M., 

against whom several judgments had been obtained three weeks 
before, only some of which he had satisfied, and on others exe- 
cution had been taken out, but not yet put in force, passed a 
bond in favour of defendant for £200, which was registered four 
days afterwards, and in four more days M. surrendered, and 
there was a deficiency of £4000 (concurrent debts), the bond 
was held to be an undue preference, and a forfeiture was decreed. 
Lawrence vs. Mandy .. .. . . . . . . . . 267 

(5)— Sale and Lease — Undue preference — Ordinance No. 6, 

1843, §§ 84, 88. — H., a farmer, being unable to meet certain 
debts, sold all his moveable property to his brothers, and also 
leased all his immoveable property to them for two years ; in 
consideration they relieved him of certain of his liabilities, pay- 
ing themselves thereby almost the whole of their debt ; H. at 
the time made out a statement of his ailairs shewing himself to 
be solvent : nine months after he surrendered, and it was shown 
that at the time of the sale and lease he could not have been 
solvent, and that in the statement he had omitted certain debts 
to a considerable amount : — Held, that the lease and sale could 
not be set aside as an undue preference under Ordinance No. 6, 
1843, § 84. [Bell, J., diss.] Haupfs Trustee vs. Hawpt 
•SeCo 287 

Variance. — See Summons — Indictment (1). 
Verbal Acceptance. — See Acceptance. (1). 

Warrant " to keep and detain " — Difierence between warrant 
" to arrest " and warrant " to keep and detain " — Indictment. 
The Queen vs. Berg .. . . .. . . 93 

Warranty. — See Insurance. 

Wife (1)— Separate property of wife attached for debt of wife " as- 
sisted by her husband." Brink vs. Oliviera , . . . . . 270 

(2). Effect of underhand ante-nuptial contract, stipulating 

that husband should not be responsible for wife's debts con- 
tracted before marriage. Wright vs. Barry . . . . . . 6 

Will — Mutual — Notice of Revocation — Notarial Will — Nuncupa- 
tive Will — Qualifications of Notaries and Witnesses — Evidence 
— Instructions to Notaries. — A notarial will was sought to be 
set aside on the ground that the notary did not understand the 
Dutch language in which the will was written : — Held, that it 
was competent to receive evidence as to who gave the instruc- 
tions for the will, and as to the notary's knowledge of the 
language in which the will was written. 
It is unnecessary for one of the parties to a mutual will to 
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give notice to the other of an intention to make a new will or 
of the making thereof. 

It is not necessary that the witnesses to a notarial will should 
understand the language in which it is written, provided that 
they see the testator sign and know that the instrument 
attested is the testator's wiU. [Per Mtjsgbave, J.] 

Where the will written in the Dutch language was read over 
to the testatrix (who understood Dutch better than EngUsh), 
and the witness who read the will knew the Dutch language 
well, and it was proved that the notary knew enough of the 
language to know what was in the will, and that he had given 
the instructions to his clerk who drew it up ; and it was also 
proved that the witnesses knew they were attesting the testa- 
trix's last will ; and that the document embodied her real 
wishes ; the absence of strict formalities, such as the reading 
over of the will to the testatrix by the notary, will not be 
sufficient to invaUdate the will. De Smidt vs. Hoets . . . . 272 

Witnesses (1) — List of — High Treason — Statute 7 Anne, c. 21, § 11 
— Evidence — Objection taken after Plea — Criminal Procedure. 
— Ordinance No. 72, 1830, § 49, only relates to the personal 
competency of witnesses, and to such evidence as would be 
admissible or sufficient to convict of high treason in the Courts 
at Westminster, and was not intended to introduce the forms of 
criminal procedure in use in England. 

The proceedings in criminal trials in this colony as to the 
rules relating to witnesses for the prosecution, are not different 
in case of treason from those in other crimes. 

The objection that no Ust of witnesses has been furnished to 
a prisoner charged with high treason, in accordance with the 
statute of Anne, could only give a vahd ground for postpone- 
ment of the trial, and cannot be taken after plea as the Crown 
would thus lose the opportunity for postponement. [Per 
Wylde, C. J.] The Queen vs. Botha . . . . .. ., 150 

(2) TO Will.— See Will. 



SUPREME COURT CASES, 
1850-1852. 
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Calf vs. Jarvis and others. 

Fire Insurance. — Alteration of Conditions. — Warranty. — 
Condition Precedent. 

'Where the premium on a contract of insurance against fire was 
reduced on the condition that sufft.cient spirits only should 
be kept in stock for the purpose of preparing wine, and it 
was proved that subsequently spirits were brought in and 
kept for sale ; on the premises being accidentally burnt 
down : Held, — that the policy was vitiated. 

This was an action to recover £3000 on a policy of isso. 
. , « tr J Aug. 6. 

insurance against fire. — 

The declaration set forth that on the 28th August, 1848, and others. 
the plaintiff and the defendants, the directors of the Equi- 
table Fire Insurance and Trust Company, entered into a 
policy of insurance. The said policy was for £3000, at a 
premium of £6, on general merchandize, consisting of wines, 
stuokvats, riders, casks, in stores at corner of Albert Street 
and Buitenkant Street, separated from other buildings by 
party walls, the property and in the occupation of the 
assured, and containing common and hazardous goods. On 
the 8th September, 1849, it was agreed between the parties 
that the rate of premium should be decreased from £6 to £3, 
on the assured notifying that the only hazardous goods kept 
in the stores named in the said poUcy consisted of a sufficient 
quantity of spirits for preparing his own wines, and not for 
sale. On the 8th of December, 1849, the said goods were 
burnt. That the defendants refused to pay the sum of £3000. 
Vol. I. B 



Aul.^a. The defendants answered generally : and for a further 

Calf i^arvis plea pleaded that the notification by the plaintiff that he had 

and others. ^^ ^ds premises only sufficient to prepare his own wines was 

untrue in that he had more, and also sold spirits, and that 

such was the case on the 8th December : whence the policy 

became void. 

The plaintiff replied generally. 

It appeared from the evidence and the admissions, that 
the plaintiff, who was a wine merchant, on the 28th August, 
1848, insured his stock-in-trade with the Equitable Insurance 
Company. The policy was for £3000 on general merchandize, 
consisting of wines, stuckvats, riders, casks, &c., contained in 
stores the property and in the occupation of the assured, and 
containing common and hazardous goods ; the premium 
being the hazardous rate of 4/- per cent. In the beginning of 
September, 1849, when about to renew the policy, the plain- 
tiff desired a reduction of the rate on the ground that the 
goods in his wine stores did not now come under the hazardous 
description. The reduction of the rate was acceded to on 
the plaintiff's subscribing the following letter : 

" Cape Town, 2nd Sept., 1849. 
" Gentlemen, — As the only hazardous articles in my wine 
stores consist of a sufficient quantity of spirits for the pur- 
pose of preparing my wines only and not for the purpose of 
sale, I request that the rate of insurance may be decreased 
from 4/- to 2/-. 

" (Signed) J. Cai.f." 

The following was endorsed on the policy : 

" The rate of premium on this policy has been reduced 
from 4/- to 2/- per £100, the assured having notified that the 
only hazardous articles kept in the within-named stores con- 
sist of a sufficient quantity of spirits for preparing his own 
wines only and not for sale. 

" J. Carpenter, 

" Pro Secretary." 

The fire took place on the 8th December, 1849, and was 
accidental, when the greater portion of the stock was con- 
sumed, the portion saved having been sold for the benefit 
of whom it might concern. Between the date of the above 
endorsement and the fire the plaintiff had been in the habit 



of keeping Cape brandy in his stores to a considerable extent, Au*g.°6. 
and he had sold Cape brandy by small and large quantities cau i^arrw 
to the amount of about SOOo'gallons. He had also sold some *"'* °*'^'^'- 
cases of gin and about 400 gallons of French brandy. At 
the time of the fire there were between fifty and sixty cases 
of gin in the stores, all saved, and in the plaintiff's account 
of loss 1200 gallons of Cape brandy were included. Cape 
brandy was not used by the plaintiff in preparing his wine, 
but French brandy and " spiritus." The average rate of spirit 
mixed with wine consumed in this Colony was 6 per cent. ; 
of that exported to Europe 12 per cent. The quantity of wine 
in the plaintiff's stores at the time of the fire was 58,000 
gallons, and the quantity of spirits 2785 gallons. Evidence 
was adduced from the plaintiff's books that at no time be- 
tween the date of the reduction and the fire had he had more 
than from 5 to 6 per cent, of spirits in his stores. 

(The Court stopped the further evidence for the defen- 
dants.) 

Ebden (with him Brand), for the plaintiff : — The fair con- 
struction of the policy was that spirits might be kept if not 
more than necessary to prepare wines. The mere sale of 
spirits did not increase the risk but diminished it. Ten per 
cent, of spirit was not more than sufficient, and the plaintiff 
had only had 6 per cent. There was no fraud on the part of 
the plaintiff, and the fire was in the ordinary course of busi- 
ness. If the gin had burnt, the plaintiff would be justly 
defeated in his claim. But the defendants had no case, if the 
fire was not occasioned by any hazardous article by chance 
there. Pohcies should be construed liberally. (Smith's Mer- 
cantile Law, p. 372, — -as to the barrel of tar,* &c.) The gin 
did not increase the risk, Take the case of a fire, where 
there is a barrel of gunpowder but removed without mischief. 
The Effect of judgment against the plaintiff would ruin him, 
but not vice versd. This Court was a Court of Law and 
Equity. (2 Marshall on Insurance, p. 789.) " There is a 
reason to beheve," etc. Plaintiff did not know that he 
agreed not to sell spirits. There was no condition not to 
sell, but only a hmitation as to the quantity. The mischief 
certainly did not arise from his seUing. 

* See Dobson vs. Sotheby, M. & M. p. 90. 

B2 



1850. Porter, A.-G. (with him Watermeyer), for the defendants i 

^^ ' . — The points to be taken were, what was the law, what was 
and others, the Contract, and what the facts. In a speech of Lord 
Eldon's while moving the reversal of a judgment of the Court 
of Session, which seemed to have proceeded in their opinion 
of the risk and not on the precise contracts of the parties, 
that eminent judge said : "If this be taken as a contract of 
April, 1805, and the premises were not of the class of which 
they were warranted to be, it appears to me clear that the 
respondents ought not to recover. If the Com"t of Session 
was of opinion that the danger and risk was not greater in 
mills of the second class than in those of the first class, though 
that were sworn to by five hundred witnesses it would signify 
nothing. The only question is. What is the building de facto 
that I have insured ? " (Ellis, Law of Fire Insurance, ed. i., 
p. 37 ; Newcastle Fire Insurance Co. vs. Macmorran & Co., 
3 Dow. 255) There is a distinction between warranties and 
representations. [Hughes on Insurance, p. 345.) In the pre- 
sent case the writing on the margin was a warranty. {Hughes 
on Insurance, p. 306.) Being once inserted in the policy it 
became a binding condition on the assured, and. an actual 
performance thereof according to the terms was essential, 
if he wished to derive any benefit under the policy. If the 
terms are broken the condition is violated {Ellis, ibid., p. 28.) 
on breach of warranty. This was in the nature of a condition 
precedent, no matter with what view the warranty was in- 
troduced. The object of its introduction was clearly to 
exclude all questions arising on warranty. (Also see 3 Steph. 
Nisi Prius, p. 2119.) Whether the risk was lessened or not, 
the question was, Was the risk altered ? 

Watermeyer, on the same side, quoted Dutch Mercantile 
Code, art. 251, and French Commercial Code, art. 348, to 
show that the principles in other commercial countries were 
the same as those in England. 

Ehden, in reply : — The endorsement was only a repre- 
sentation, and was certainly so taken in the defendant's 
plea. This construction was not originally intended to be 
put on the policy. (3 Steph. Nisi Prius, p. 2082.) Has the 
company been damnified in any way, that is the question ? 
Would the defendants have objected if they knew that the 
plaintiff was selling spirits ? 



The Court held that the policy was vitiated. By the ^i^sso. 
contract, in the margin, which is to be considered as if em- „ „ — - . 
bodied in the policy, the plaintiff engaged to have only a and others. 
sufficient quantity of spirits for the purpose of preparing his 
wines. Nowhowdid he comply with keeping only this sufficient 
quantity 1 He kept spirits not used for such purpose, and 
for sale. Thus, then, he kept spirits not coming under the 
denomination of a " sufficient quantity for preparing wines," 
and also kept " for sale." But this was a condition inherent 
in the contract, without which the contract would not have 
been made, and the company would not have taken the low 
rate. The company were liable only for that kind of goods 
for which the low rate was intended to be applicable. But 
the case went further. By the original contract it was well 
known to the plaintiff that the company charged 4/- per cent, 
for a hazardous risk, and when he afterwards wrote a letter 
to the company and obtained a reduction there could be no 
doubt of the construction put both by him and the company 
on the words in the margin, and if it had been intended that 
he should go on as before the company woidd have insisted 
on the old premium. The ground of the judgment was not 
that the plaintiff had sold (for the majority of the Court 
appeared to be of opinion that the sale of spirits brought in 
bond fide for the purpose of preparing wine would not avoid 
the policy), but that he had brought in and kept spirits for 
sale in violation of his contract. Judgment for the defendants, 
with costs. 

rPlaintifl's Attorney, J. Babkbr. 1 

LDefendanta' Attorneys, Merrington, Faikbridqe, & Hull.J 



Wright vs. Barby.* 

Ante-nuptial Contract.— Agreement between Husband and 
Wife.— Insolvency.— Liability of Husband for Wife's 
DM contracted before marriage. 

An ante-nuptial contract executed by both parties contained a 
stipulation that neither slioxild be responsible for debts of 
the other contracted before marriage. In an action against 
the husband by the creditors of the wife, who was insolvent : 
Held, — that he was liable for a debt of his wife contracted 
before marriage, as the contract, though attested by wit- 
nesses, had not been registered. 

1850. This was an action for the sum of £239 for goods sold and 

^°g- ^ - delivered, and for moneys paid to the defendant's wife, before 

^ir;." her marriage. 

The defendant pleaded the general issue, and specially, 
that before the marriage took place, to wit on the 23rd May, 
1848, the defendant and his wife entered into an ante-nuptial 
contract containing inter alia the stipulations that there 
should be no community of property, and that neither should 
be responsible for the debts of the other contracted before 
the marriage. 

It was admitted that the amount of £239 was due from 
Mrs. Barry before her marriage. The ante-nuptial contract 
was not notarial, but was witnessed by two witnesses. 

Porter, A.-G. (with him Watermeyer), for the plaintiff : — 
The wife had surrendered her estate. Under the ante-nuptial 
contract there was a severance of community, but not of ad- 
ministration, as the husband in terms had reserved this to 
himself. Therefore he was a proper defendant to this claim. 
The defence should have been that the husband had no effects 
of his wife to administer. As to the instrument, that must be 
notarial. Van der Linden (p. 74) lays down that it must be 
a public instrument, as by a notary, and judicially registered. 
Van der Linden was the last commentator on the law. Under- 

* This case is reported shortly in 1 Menz. p. 175, and is the latest case 
in Menzies. — Ed. 



hand agreements not made notorious would be a great hard- isso. 
ship upon creditors. The want of registration would lead to r— " 
fraud, to encourage which would be a dangerous policy. By Barry 
the Code de Nap., s. 202, such instruments had to be by a 
notarial act. Counsel referred to Smithes case (1 Menzies, p. 
167), where judgment was given by consent, but there was no 
decision of the Court. He admitted that Voet, Grotius, and 
Van der Keessel (Thes. 229) state that ante-nuptial contracts 
if in Avriting are valid ; but if so, then merely verbal contracts 
would be so. A private writing is not entitled to registration. 
Burt. Treat, p. 134, in notes. Jansen's Proclamation was 
ill drawn (lith May, 1805), but must be taken to include 
such an instrument as against the creditors. See sections 11 
and 12 of the Proclamation as to ante-nuptial contracts with 
respect to Hypothecs. See also Voet, 23-4-50. 

[Menzies, J., referred to section 4.] 

Watermeyer, on the same side : — The authorities are 
clearly in conflict. Van, der Linden always quotes Van der 
Keessel when essential to the point, but not in this parti- 
cular case. He omits Thes. 229, and Grotius. But the latest 
authority is always to be taken as the best. And even 
Van der Keessel says that in order to render ante-nuptial 
contracts vaUd as against creditors, they must be made public 
in some way, or the spouses will remain Uable for the pre- 
vious debts contracted by either. There can be no pubhcation 
but by a pubhc document, and this can be effected only by a 
magistrate. The latest law of Holland as contained in the 
code must be adhered to, in which case there is no subsisting 
contract, as the present instrument is a mere nullity. 

Ehden, for the defendant : — Policy was not to be regarded ; 
the law must decide the point. The creditors as referred to 
in the authorities must be those of the joint estate. Accord- 
ing to Grotius, a verbal agreement was sufficient, and by the 
law as laid down by him there was clearly no fraud in this 
case. And the Court would construe the words " idoneos 
testes " to be such as would be sufficient for the execution of a 
will under the existing law. If registration was given up in 
the case, then there was Uttle or no virtue in a notarial instru- 
ment. It was as good if made before two witnesses in such a 
case as if made before five witnesses. No one was injured by 
the action of the parties. The estate had been surrendered 
by the defendant's wife as if she had been a single woman. 



1850. 
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Wright i». 
Barry. 



The Court held that the weight of authority was with the 
position that such ante-nuptial contract must be by a pubhc 
instrument, and that the instrument in this case would be 
looked upon only as an agremeent between the spouses, wit- 
nesses being useful to prove the actual date of the contract 
which is to be used in derogation of the common right of the 
creditor. 

Judgment for plaintiff, with costs. 



rPlaintiff'a Attorneys, J. & H. Reid. 
LDefendant's Attorneys, Eediinghuts & WESSELS, 
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The Qtjebn vs. Van Reenen and others. 



Charter of Justice, ss. 3, 4, 53, 34,- 
of Decease of a Jvdge. 



-Quorum of Judges. — Effect 
—Mandate. 



1850. 
Dec. 6. 



The decease of one of the Judges of the Supreme Court does not 
invalidate judicial acts done by the other judges in ignor- 
ance of the fact and before any notice of it has reached 
them. 

By the decease of a judge all the functions of the Supreme Court 
are stayed until his place is supplied by new appointment. 

Law of Mandate discussed. 

The prisoners were tried before the Chief Justice at the 
The ^ueen vs. Criminal Sessions in Cape Town on November 4th, and were 
ISd Sites" sentenced to two months' imprisonment and a fine. 

Menzies, J., senior puisne judge, died on November 1st, 
but no news of his death had arrived or could have arrived 
before the trial. 

The prisoners sent in a petition against the conviction, to 
the Government, and the case was argued before the Court. 

Ebden, for the prisoners : — At the time of the trial there 
was no Supreme Court. The 3rd Section of Charter of 
Justice requires that the Supreme Court of the Colony shall 
consist of and be holden by and before one chief justice and 
two puisne judges. Directly there ceased to be two puisne 
judges there ceased to be a Supreme Court. It was intended 
the Supreme Court should always consist of one chief justice 



and others. 



and two puisne judges, and that two, although out of three isso. 
existing they might form a quorum (section 33), could not — - 
form a Court. This is further evident by section 4, which vanReenen' 
expressly provides the course to be pursued by the Governor 
upon death, resignation, and even sickness or incapacity of 
any of the judges, empowering him to make a temporary 
appointment. These are the sections relating to the con- 
stitution of the Court. The 30th section gives the Court 
jurisdiction in all cases civil, criminal, and mixed in the 
Colony, and section 34 regulates the mode of trial in criminal 
cases. This section requires that in any criminal case depend- 
ing before the said Supreme Court, the trial of the person or 
persons accused shall be before any one or more of the judges 
of the said Court and a jury, &c. 

Now after the 1st November the Supreme Court had 
ceased to exist, and there was no case depending in it : any 
trial taking place before a judge after Mr. Menzies' decease 
on the 1st November, and before the vacancy had been sup- 
plied, was coram non judice. and invaUd, as any writ out of 
Court during the same time would have been invalid. The 
fact of the knowledge of Mr. Menzies' death could constitute 
no distinction. The analogy is to some extent the same as in 
mandates where the death of the mandator put an end to the 
contract. (Story on Bailments, ss. 203 — 205.) Here the death 
of Mr. Menzies put an end to the functions of the Supreme 
Court, which could not exist without three judges ; the 
powers and jurisdiction given by the Charter being to three 
judges, and not to two under any circumstances. The 
Charter must be strictly construed, and if provision for an 
unforseen occurrence has not been made by the Charter, it 
is a casus omissus, but the prisoners are not to be debarred 
from the benefit so given them ; the effect of this argument 
is that there has been no trial of the prisoners. 

Porter, A .-G. : — Three distinct questions to be considered 
in connection with the death of the late judge : 1. Whether 
after the death of one judge and notice of his death the two 
remaining judges did or did not by the Charter form a 
quorum for the dispatch of the business of the Court until 
the appointment of a new judge. 2. Whether, supposing 
the functions of the Supreme Court to have been suspended 
by the death of one judge, the various powers given to an 
individual judge also ceased by the death of that one. 



10 

1850. 3. Whether, admitting in answer to the first question that 
— ' in consequence of the death, the remaining judges could dis- 
van Reenen '. charge no fuuctions as a Supreme Court, and in answer to 
the second, that the powers of each individual judge were 
also taken away, anything done bond fide in the discharge of 
the duties of the Supreme Court after the death of Mr. 
Menzies, but before notice could have reached Cape Town 
of his death, could be affected by that fatality ? It was 
sufficient for the purpose of this case to draw the Court's 
attention to the last question. The doctrine that the judge's 
death operated irrespective of all knowledge is most danger- 
ous, and would be productive of most disastrous conse- 
quences. Supposing a conviction of murder had taken place 
in Cape Town, and it had been considered expedient that 
execution should take place speedily, then if the man con- 
victed had been executed in usual course, we should be driven 
to the fearful conclusion that he had been murdered. Nay, 
every officer from the highest to the lowest might be held 
responsible for anything done under proceedings which were 
argued to be null. With reference to the authority on man- 
dates quoted, there was but a slight analogy between the 
extinction of a mandate by death and the present case ; it is 
difficult to conceive the two judges in Cape Town as manda- 
tories of a judge on Circuit. The three judges are rather joint 
mandatories of the Queen for the purpose of the administra- 
tion of justice. But even in the case of mandate, in the very 
elements of our law it is laid down that where a mandate has 
been executed after the mandator's death but before notice 
of his death to the mandatory, the mandatory shall be held 
harmless, although the contract expires by death. Inst. 3 — 
27, s. 10 (Harris' ed.) " But it is allowed for the benefit of 
society that if a mandator dies and a mandatory not knowing 
of his death should afterwards execute the mandate, he may 
bring his action against the heirs of the mandator, for other- 
wise an unblameable and undoubted want of knowledge 
would be prejudicial." The same doctrine is given in the 
authority quoted before. Story on Bailments, s. 204, where 
he mentions the civil law on this question : " The civil law 
provides that if a mandatory in good faith acts after the 
death of the mandator and in ignorance of that fact, his acts 
are binding upon the representatives of the mandator." 
This is clearly the principle of civil law which governs cases 



and others. 
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of this nature here, and it is quite evident from later authori- isso 

Dec 6. 

ties that the doctrine stated by Lord EUenborough in Watson — '- 
vs. King (4 Campbell, p. 272), that an act done under a power van neenen 
of attorney bond fide by the grantee after the grantor's death, 
but before notice of it, is a nullity, goes too far and would not 
be supported. {Story on Agency, s. 488, note.) 

But it is unnecessary to seek the analogy of mandates. 
The conclusion which reason requires us to arrive at from the 
necessity of the case, and on the ground of pubhc policy, is 
that arrived at in an Enghsh case exactly similar in its prin- 
ciple to the present. Hawkins (Pleas of the Crown, bk. 1, ch. 
69, s. 4, cited in Soscoe Grim. Evid., 8th ed. p. 815) says : " It 
had been adjudged that a false oath taken before persons who 
on being commissioned to examine witnesses happen to pro- 
ceed after the demise of the King who gave their commission, 
and before notice thereof, may be punished as perjury, for 
it would be of the utmost ill consequence to make such pro- 
ceedings void Although all such commissions be in 

strictness legally determined by the demise of the King who 
gave them, without any notice, yet from the necessity of the 
case whatever is done under them before such notice, must be 
suffered to stand good, for otherwise the most iimocent and 
deserving subjects would be unavoidably exposed to num- 
berless prosecutions for doing their duties, without the colour 
of a fault. Even, therefore, if the Supreme Court was by 
Judge Menzies' death quite paralyzed, all acts done by the 
Court here before notice of his death must stand good. 

The Cottet held that although by the death of Mr. 
Justice Menzies all the functions of the Supreme Court were 
necessarily stayed until an appointment under the 4th section 
of the Charter of an acting judge to supply his place and com- 
plete the number necessary to constitute the Court, yet on 
the ground of necessity, as in the case in Hawkins's Act, pro- 
ceedings until the notice of the death were vaUd. They would 
report their opinion to his Excellency the Governor that the 
conviction was good. 

MtrsGRAVE, J., in giving judgment, stated that on the 
death of their colleague being known two questions had been 
put to the Chief Justice and himself by the Government : 
1st. Whether the two remaining judges continued to form 
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1850^ a quorum competent to carry on the usual business of the 
— Supreme Court ; and 2nd, whether before a new appointment 
Van Eeenen any judge could proceed to finish the business of the Circuit 
which had been left unfinished. Their Lordships' reply was 
to the effect that by the Charter three judges were essential 
to the constitution of the Court and the exercise of its juris- 
diction, and where two were mentioned as sufficient to form 
a quorum, the meaning was that two out of three existing 
judges should form such quorum. To the first question 
they gave a decided negative. (Vide Gahan and others vs. 
Lafitte, 3 Moore's P. C. C. p. 382.) On the second question 
the reply of their Lordships was that they did not consider it 
safe for a judge to proceed on Circuit until a new appoint- 
ment, for although one judge sufficed for the Circuit business, 
yet the Charter expressly said " a judge of the said Supreme 
Court," the Supreme Court being thus first required to be 
perfected. (The learned judge also referred to Hawkins' Pleas 
of the Crown, book 2, c. 5, ss. 8 and 17, Chitty's Crim. Law, 
p. 145, and explained that the apparent dearth of authority 
arose from the fact that from the various writs in use pro- 
viding for an contingencies, questions of this kind could not 
now arise in England.) 



Joseph, Trustee of Salom, vs. Ceoll. 

Insolvency.— -Ord. 6, 1843. s. 84:.— Undue Preference. —Con- 
templation of Insolvency. — Intention to prefer. 

Held, — that a payment by one who stated at the time that he was 
in ''embarrassed circumstances" and shortly after called a 
meeting of creditors and surrendered his estate, was not an 
undue preference under the Sith section of the Insolvent 
Ordinance. 

Bec°io. '^^^^ ^^® ^^ action to set aside the payment of the sum of 

" 1 ^" £59 to the defendant, as being an undue preference under 

'of Mom"™^" ^^^' ^' ^^*^' ^®°*^°° ^*- T*i® declaration set forth that on 

° 'crou.'™' the 25th October, 1849, Mark Salom surrendered his estate. 

Before the said surrender, on the 10th October, 1849, the 

said Salom paid into the Colonial Bank the sum of £59, 
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being the amount of a certain promissory note of the said p|^% 
Salom made in favour of the defendant as payee, and which ■■ i^ - 
note had been placed by the defendant in the Colonial Bank Joseph Trustee 

. Till 1 1 Till 1*' Salom, vs. 

for collection, and had been endorsed to the bank by the crou. 
defendant. And that when Salom so paid the £59 he contem- 
plated the sequestration of his estate ; and that such payment 
is either void under section 84 of Ord. 6, 1843. or an undue 
preference under section 85. And for a second plea the 
plaintiff said that before and at the time of such payment the 
said Salom deliberately and distinctly informed the defendant 
that he was in very bad and insolvent circumstances and 
about to call a meeting of his creditors, and that if he, the 
said defendant, should refuse to grant the like forbearance as 
divers other creditors, and he Salom should thereupon pay 
the amount, he would do so under protest, that the trustee of 
his estate should be afterwards entitled to recover the same. 

The defendants rephed generally. 

For the plaintiff it was proved that in October, 1849, 
Salom was very much embarrassed, and contemplated caUing 
a meeting of creditors. He took stock for that purpose about 
the 10th. A bUl for £59 Os. 8d., drawn by Salom in favour 
of Croll, became due on the 10th. Salom went to CroU, told 
him he was in embarrassed circumstances, that he was taking 
etock for the purpose of calling a meeting of creditors, and 
asked for time. But Croll refused, saying, " The bill is due, 
and the thing must take its course." Salom again went to 
Croll on the same day, but the latter insisted on payment. 
Salom then paid the amount, because " he imagined that as 
the Court would sit on the 12th, Croll could have obtained a 
judgment against him immediately, which would have put 
the creditors to great inconvenience and expense." The 
meeting of creditors was held, and an offer of 5s. made, 
which was refused. On the 25th October Salom STirrendered. 
On the 10th October a cash payment of £16 was made to 
Blore & Bartman due upon a sale, by the conditions of which 
cash was to be paid in two or three days. 

For the defence it was proved that when Salom came to 
Croll he said he was in embarrassed circumstances, but that 
with time he could pay 20s. in the pound. But CroU refused, 
saying the bill must take its course. On the 15th October, 
Salom went to one Norden and complained that Croll had 
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1850. been rather harsh with him. Norden asked him about his 

^T i2i affairs, advised him to take stock, which he did, and advised 

josephTTrustee him to offer the 55. iii the pound at the subsequent meeting. 

of Salom; vs. 
CroU. 

Porter, A.-G., for the plaintiff : — Under the 84th section 
two conditions must be concurrent : contemplation of insol- 
vency, and an intention to prefer. As to the first it was impos- 
sible to doubt that Salom at the time he made this payment, 
did sufficiently contemplate the surrender of his estate. It 
was not necessary for a man to be on his march to the 
Master's Office nor that he should have formed a definite idea 
of the amount of his deficiency, but it is sufficient that his 
liabilities and assets are in such a state as to show to him and 
every other human being that the inevitable result cannot be 
avoided. Norden saw at once that Salom was insolvent. 

The second condition raised a question of law : what is 
the definition of the phrase " intending to prefer " ? If it 
meant favouritism, kindly feeling, &c., then the plaintiff was 
out of Court. But the question is whether personal pre- 
dilection is the test, or whether there is not an intention to 
prefer when the party makes to the creditor a payment which 
considered in reference to the estate is a preference, though not 
to the party. In other words, had not Salom preferred Croll 
because it appeared expedient so to do for the benefit of the 
estate ? Neither intention to confer a benefit, nor the actual 
benefit of the creditor, is an essential requisite to constitute a 
fraudulent preference, but a preference is caused by a loss to 
the estate and not by the intention of the party. (Law 
Magazine, New Series, vol. 3, p. 147 ; Marshall vs. Lamb, 5 
Q. B. Rep. p. 115.) 

[Mttsgeave, J. : — The ground taken up is, that this was 
an involuntary payment under pressure. Do you say it was 
a voluntary payment ?] 

If it be held that nothing which prevented the payment 
being spontaneous was sufficient to destroy it, it was difficult 
to maintain that there was a perfect spontaneity. If this 
payment be upheld, then the door would be open to fraud. 

Ebden, for the defendant, contended that this was a trans- 
action in the " ordinary course of business," and fell under 
the exemption in section 86. Marshall vs. Lamb had no ap- 
plication. The doctrine as to the test of an intention to 
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prefer being the loss to the estate was absurd, as every pay- isso. 
ment was a loss to the estate. „ ' 12. 

Joaeph, Trustee 
^ , ,, ofSalom, «s. 

Vur. adv. vult. crou. 

Postea (Dec. 12),— 

Wylde, C.J. : — This was an action to recover the sum of 
£59 Os. 8d. on a promissory note from the insolvent Salom to 
the defendant, dated 11th July, 1849, under the 84th section 
of Ordinance 6 of 1843. The declaration contains two counts. 

If the facts as alleged in the first count are proved, 

then the plaintiff is clearly entitled to recover under the 84th 
section. The equity of the enactment is evident, as all the 
creditors should rank alike — when insolvency cannot be 
avoided — as to the partition of what remains in the estate. 
Under the enactment proof of two facts is essential : 1. That 
the insolvent contemplated sequestration. 2. That he intended 
to prefer. The knowledge of being in insolvent circumstances 
is not sufficient : but the person must have in view the 
sequestration of his estate, whether voluntary or otherwise. 
Under the former Ordinance the fact of being insolvent was 
sufficient to render payments at that time void : but now the 
actual contemplation is necessary, although there may be no 
positive purpose. As to the intention to prefer ; if the Act 
of the insolvent creates a preference, the law may infer the 
intent, but not in cases where the payment is made in re- 
pugnance to any such intent and under coercion. The 
gist of the action therefore depends upon the proof. Has 
the insolvent proved that when he made the payment on the 
11th October he contemplated sequestration, voluntary or 
otherwise 1 If he contemplated it at aU it must have been 
voluntary sequestration. Embarrassed circumstances do not 
necessarily include and involve insolvency, and the consider- 
ation of the principles must be fixed upon the state of such 
circumstances immediately at the time of the payment. Now 
the evidence has failed to prove the facts laid in the aver- 
ments. What were the circumstances ? On the 7th or 8th 
Salom received notice that the note would become due on the 
10th. He did not appear at all to have endeavoured to raise 
funds, but he had more than sufficient in the bank on the 10th 
to meet it. That note was in the hands of the bankers, only, it 



16 

1850. is said, for purpose of collection. Still the bank had a Uen on 

^T 12. it in respect of any balance that might arise against Croll. 

■^ofsaio^sf" It was endorsed by him, and if not paid, the case might 

^°^' possibly have come forward in the name of the bank against 
Croll himself. Then on the day of payment the insolvent, not 
being in that condition that he could not pay the note, but 
well aware that he had funds in the bank to pay it, pursued 
his way to Mr. Croll, and what took place between them un- 
fortunately is in conflicting evidence. The witness Kings- 
mill (the clerk) stated that Salom asked for time : he said he 
was taking stock to see how he stood. It would not appear 
from that that he was satisfied of the impossibility of redeem- 
ing himself. Was that such a suggestion as would lead a 
creditor to believe that he was in a state of insolvency ? The 
circumstances of the case did not bring it under the principle 
of the notes quoted by the Attorney-General from the Law 
Magazine. Salom did not convey to Croll that if he did not 
give him time he would necessarily surrender his estate. He 
certainly said, " I cannot pay it." Now that was not true. 
The answer of Croll was that of a man of business : " The 
thing must take its course." It appeared questionable whether 
there was more than one interview with Croll. Did Salom 
make use of the expression that he had already begun to take 
stock ? If he did he told a falsehood ; for it only took two or 
three days to take stock, and the interview was thirteen days 
before the surrender. It was not founded on fact, and yet 
that was the only strong expression he made use of, beyond 
what every creditor might state. He never asked for a 
renewal ; he says, " I said I could not pay it." He says he 
took stock because he knew he could not go on. How came 
he to tell Mr. Norden that he could go on? First he told Mr. 
Norden that he could pay every one in full — then, on seeing 
him again, that he could only pay 17s. 6d. in the pound. Mr. 
Norden, as a man of business, says, " Take stock." He took 
stock, and on a bird's-eye view it appeared to Mr. Norden that 
he could only pay 5s. He has no sooner told Mr. Croll that 
he could not pay the note than he draws a cheque for the 
amount, which still leaves a balance to his credit. Still he 
thinks, some days after, that he can pay 15s. 6d., until he is 
told otherwise by a better judge than himself : and he still 
believes that he could carry on if he had time. The words of 
the law " preferring a creditor " indicate a voluntary intent 
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and purpose on the part of the insolvent, but could this be isso. 
said of a payment made contrary to his will? He had com- .. 12'. 
plained of CroU's harshness — had previously asked him not to Joseph, Trustee 
proceed, but to wait until Salom could see how his affairs crou.' 
stood. Could it be said that, in the language of the Legisla- 
ture, he " intended to prefer " Mr. CroU ? It was an act of 
repugnance. He was an unwilUng payer— opposed to the 
preference of the creditor, though he paid him to support his 
credit, by avoiding the usual course of the note, namely, pro- 
visional sentence, although, as my brother Bowles has sug- 
gested, there could not have been provisional sentence on the 
12th, because there would not have been time to issue the 
process. Here then was a repugnant payment, contrary to 
the wish of the paymaster himself, and not even expected by 
the party receiving it. Mr. CroU, so far from supposing that 
the note would be paid after what had passed, goes to the 
bank and unexpectedly finds it paid. Under the first count, 
therefore, neither contemplation of sequestration nor an in- 
tention to prefer has been proved. 

With regard to the second count, it was impossible to 
make CroU a third party. It was evident that the case was 
what Mr. Ebden had contended it was, a bond fide payment 
in the course of trade — where there was nothing like consent, 
nothing like collusion. Under all these circumstances it 
appears to me fair to hold and just to consider that this was a 
transaction protected under the 86th section of the Insolvent 
Ordinance. There was not a suggestion against Mr. CroU. 
No man could have conducted himself more reasonably and 
properly as a man of business than he had done. With regard 
to Mr. Salom, he had unfortunately fallen under the depression 
of a pubUc occurrence which proved him to be altogether and 
irremediably insolvent. He probably might think that a 
petitioning creditor could obtain an order of sequestration 
against him, but it appeared that what he did was to obtain 
time, and a payment under these circumstances must be held 
to have been made bond fide. The verdict would therefore be 
for the defendant, with costs. 

MusGEAVB, J. : — I am of opinion that this a protected 
transaction. By the former Insolvent Ordinance, aU pay- 
ments by an insolvent within sixty days of his sequestration 
were cut down without regard to any knowledge of his in- 

VOL. I. C 



1860. solvency, and all payments made at any other time with a 
T 12- knowledge of his insolvency were also void. But even in 
JosephTrrustee that Ordinance there was a distinction made with respect to 
of saiom, m. ^^^ payments considered to be made bond ^cZe, which were all 
good up to the date of sequestration. The wording of the 
Ordinance was also pecuhar in this respect, that a payment 
by an insolvent " having the effect to prefer " one creditor to 
another would invalidate the transaction. There is nothing 
of that in the present Ordinance. The 7th section of Ordi- 
nance 64 enacted that " all ahenations, transfers, gifts, ces- 
sions, deliveries, mortgages, or pledges of any goods or effects, 
movable or immovable, personal or real, made by any person 
not compelled by legal process to make the same, and know- 
ing himself to be insolvent, or in contemplation of surrender- 
ing his estate as insolvent, shall be, and are hereby declared 
to be absolutely void and of no effect." In the 11th section 
it was enacted " that all payments made by any creditor to 
any person not compelled by legal process to make the same, 
knowing himself to be insolvent, or in contemplation of sur- 
rendering his estate as insolvent, or knowing that legal pro- 
ceedings for obtaining an order of sequestration of his estate 
as insolvent have been commenced, or that any such order 
has been made, shall be, and are hereby declared to be, 
fraudulent ; but all payments really and bond fide made by 
any insolvent or by any person on his behalf to any creditor 
before any order made for the sequestration of his estate is 
known to the insolvent, shall be valid." Thus there was a 
distinction made by that Ordinance with respect to payments 
by an insolvent. The present Ordinance differs. We know 
well what led to the introduction of this Ordinance. For the 
protection of commerce, itwas considered that something more 
lenient should take place,and after much discussion with the 
mercantile body the Attorney-General brought in the Ordi- 
nance now under discussion. Under the provisions of this 
Ordinance, it is contended on the one hand that this payment 
is fraudulent, and on the other hand that it is a protected 
transaction. Now what is the evidence 1 It appears that 
Mr. Salom, during the anti-convict agitation, became exceed- 
ingly embarrassed in consequence of having been put under 
the pledge, and he states that if he was forced to sell he knew 
that his property would fall short considerably of meeting all 
demands. He felt unable to meet this bill, and went to Mr. 



19 

CroU and told him he was in embarrassed circumstances. J*^% 
When he was under examination he added that he might - i ^- 
have said in " insolvent circumstances," but his impression Joseph, Trustee 

. 55 T 1 . 1 ■ °' Salom, vs. 

was that he said in embarrassed circumstances. I think it crou. 
is more credible that he said embarrassed, because his object 
was to get the bill renewed, and if he had told him he was 
" insolvent " his object would have been defeated. His evi- 
dence was also contradicted to a certain extent by the clerk 
upon this point, who only heard him say he was " embar- 
rassed." If he had told him he was in insolvent circum- 
stances, I feel that it would have been a nice point for deci- 
sion ; but I think the weight of evidence goes to show that 
he merely told Mr. CroU that he was in embarassed circum- 
stances, and that he wished for time, and Mr. CroU knowing 
how that embarrassment arose, it is not extraordinary he 
should consider it possible he might obtain it. But Mr. CroU 
said, " No ; the bill is due ; my name is upon it ; the thing 
must take its course." It does not appear that Mr. CroU and 
Mr. Salom were friends or intimates. It does not appear 
there was any collusion, for Mr. Norden tells us that Salom 
complained of the harshness of CroU. He tells us that Salom 
at first told him that he thought he would be able to pay^20s. 
in the pound, but on looking over his affairs very minutely 
he came to a different calculation, and Mr. Norden, on look- 
ing at it, said, " You will not be able to pay more than 5s., 
make that offer, and I will guarantee it." We cannot come to 
the conclusion, therefore, that Salom told CroU he was insol- 
vent. If he had, I should have felt very great difficulty, 
even under the construction of that clause, in giving a judg- 
ment. I think the whole law on the subject is neatly com- 
pressed in a note in 2 Starkie on Evidence, p. 120, where he 
says, " Compounding with creditors is evidence of insolvency. 
But insolvency means a general inability to answer engage- 
ments. And in order to invalidate a payment made by the 
bankrupt two months before the commission, it has been 
held to be insufficient to show that the creditor has renewed 
bills for the debtor in consequence of the inability of the 
latter to provide for them. Notice to a creditor that there 
has been a meeting of the bankrupt's creditors, and that the 
state of his affairs was such that the demands of the creditors 
could not be paid except by instalments, although the credi- 
torwas assured by the bankrupt's agent that they would come 

C 2 
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1850.^ round, was held to be notice of insolvency so as to defeat a 
.- i g- subsequent payment by the bankrupt to the creditor. The 
Joseph, Trustee plaintiffs, to prove an execution creditor's knowledge of the 
crou. trader s insolvency, proved a letter written by his attorney to 
the attorney of the execution creditor, stating that he had 
been embarrassed by the failure of another house, and strongly 
pressing for time, and offering to pay by instalments ; it was 
held that it did not amount to the kind of insolvency meant 
by the statute, which, being a term used in connection with 
that of bankruptcy, was not to be considered used in its 
common adaptation, but as meaning insolvency of so decided 
and unequivocal a character as to be immediately followed by 
bankruptcy or stopping payment as a necessary consequence 
{Abrahams vs. George, 1 1 Price, 423)." This is the distinction 
drawn between pressure and insolvency. There is a leading 
case which goes very far indeed, I should almost say too far, 
but it shows the anxiety of the Courts to uphold payments, 
in Bayley vs. Ballard (1 Campbell, p. 416) : " Trover for three 
cheques. — Pears, a trader in contemplation of bankruptcy 
and without sohcitation, put three cheques in the hands of 
his clerk to be delivered to a creditor at the counting-house 
of the latter ; but before they were delivered the creditor 
called upon the trader and demanded payment of his debt. 
It was held, that the intention to give a voluntary preference 
not being consummated, this was a valid payment." That 
was on the very day of the bankruptcy. Lord EUenborough 
said, " I am of opinion that this is not to be considered a 
voluntary payment, one of the defendants having called at 
the bankrupts before the cheques were delivered, although 
they had previously been put into the clerk's hands for that 
purpose. The intermediate demand takes it out of the cases 
hitherto decided upon this subject. There was an intention 
of giving a voluntary preference, but that intention not 
having been consummated the payment stands good." That 
shows, as I said, the anxiety of the Courts, for the sake of 
trade, to uphold payments. In Smith's Mercantile Law, 
pp. 454-5, it is also shown that protection is afforded to such 
payments upon condition that the party protected has no 
knowledge of the transaction ; but the knowing that the 
trader is in embarrassed circumstances does not invalidate 
the payment if bond fide. Now, looking at the evidence here, 
we cannot say that the payment was not bond fide. I have 
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adverted to the circumstance that there was no friendship, T^^*'% 
no intimacy, between the parties. The transaction is open. .. i ^- 
CroU says, " The thing must take its course." There would Joseph, Trustee 
be great danger in holding that Mr. Croll should not be pro- crou." 
tected in this case, because any man might go to a person 
who holds his bill and tell a tale of woe, pleading distress, 
and asking only for time, when it might afterwards appear 
that he was absolutely in insolvent circumstances. I think, 
looking at the case in all its bearings, the interests of mer- 
chants require that this transaction should be sustained. 
There is no evidence of collusive arrangement. Cases may 
occur that a party, knowing that he is going into the Gazette, 
may go round and arrange for certain bills being taken up. 
Or he says, " I am going to surrender in a few days ; go and 
bring your action before I go into the Gazette." It appears 
to me that a transaction of that kind could be impeached, 
since the improvement which took place in the insolvent 
law. The old law, I am aware, bore very oppressively in 
cases of that nature, and very perplexing questions, we know, 
came before the Court. I was at the Bar at the time, and 
remember that in the case of Jaffrays* in particular, we had 
some very nice distinctions drawn. Here I take it that if 
there had been actual proof that CroU was told distinctly 
and unequivocally that the party was insolvent, there might 
have been a difference in the decision of the Court. It turns 
only upon the point that there was not that fair and open 
disclosure, but Croll was merely told that the party was 
embarrassed. All the cases draw a distinction between 
pressure and actual insolvency. Under all the circumstances, 
therefore, I concur with the Chief Justice that there should 
be judgment for the defendant. 

Bowles, J., concurred. 

rPlaintifl's Attorneys, Mermngtox, Faikekidge, & Htjil.T 
LDefendant's Attorneys, J. & H. EEID. J 

* Ohiappini and Co. vs. Jaffray'a Trustees, 2 Menz. p. 192, — Ed, 
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Ex -parte Haw. 

Admission of Attorney. — Rule of Court No. 149. — Charter of 
Justice, s. 20. 

A cleric who had been articled to an attorney for five years, hut 
had during part of that time been in partnership with his 
brother in a general agency business, and conducted cases 
on his own account in the Magistrate's Court : Held, — not 
entitled to admission as an attorney under the Eule of 
Court. 

1850. Porter, A.-G. (with him Ebden), moved for the admission 

of the apphcant as an attorney of the Supreme Court. The 
following documents were put in among others : — A letter 
from Slater, an attorney residing at Grahamstown, to whom 
the applicant had been articled, to Mr. Justice Menzies, 
October 3rd, 1850 : "I have delivered an affidavit to the 
Registrar, and in consequence of certain observations, I deem 
it my duty to at once candidly explain the circumstances of 
Mr. Haw's recent engagment with me, &c. In July, 1845, 
Mr. Haw became contracted to me, and from that time till 
July last he has obeyed my directions as my articled clerk, 
but it is quite true that he has been permitted by me to con- 
duct certain agency business (partaking, however, and re- 
stricted to that of a legal character), during his engagement 
with me ; though upon the express understanding that such 
should not interfere with his duties to myself or those studies 
which were requisite for learning his profession, and I have 
no hesitation in saying that he has not only most wOlingly, 
but most industriously and zealously, read and studied to 
acquire a proper knowledge," &c. 

The affidavit of T. F. Slater set forth : that on the 4th July, 
1845, Edward Haw entered into articles of partnership, and 
during the term of five years had been employed by him as 
his clerk in the business of an attorney, and had, during such 
term, been instructed by him in the knowledge and practice 
of the law. That during the period of the service of the 
said E. Haw he had been employed by him in assisting him 
in his legal business, and partly in the Circuit Courts. That 
he considered Haw competent to discharge the duties of an 
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attorney, and had reason to know that during the whole isso. 
period of his service he had been employed in pursuing legal 
studies, not only by reading law books, but by a useful atten- 
tion to practice, &c. 

The affidavit of E. Haw set forth : That he had been pre- 
viously admitted as a notary public, and had during that 
period acted as such. That he had attended to Slater's busi- 
ness daily, and had assisted him in the Circuit Court ; and 
never refused or delayed doing anything required by Slater. 
That before his articles he had been in the office of Mr. Jarvis 
for two and a half years, &c. That during his clerkship with 
Slater he was in partnership with his brother William Haw, 
as an agent employed in collecting debts or accounts, and also, 
with permission of Slater, practised in the Magistrate's Court 
at Grahamstown, in recovering accounts and proving debts on 
insolvent estates, and that the profits arising therefrom were 
divided between them, and that his share amounted to about 
£150 per annum. 

Letter from Menzies, J., to Chief Justice, 4th October, 
1850 : " I have also seen Haw to-day, and having in the 
interim become aware of two important facts not mentioned 
in the affidavit, I questioned him in the presence of Mr. 
Slater as to whether he had not been a partner with his 
brother in an agency house, and also acted as an agent in the 
Magistrate's Court during the period of his articles. He 
admitted both facts, and by my direction made and filed his 
affidavit of the 4th October, 1850. I told him I considered 
the suppression of these two facts in his first affidavit very 
uncandid. I have transmitted to you herewith all the docu- 
ments for the consideration of yourself and Musgrave, J. 
My own opinion is that his private business did not prevent 
his doing any work which Mr. Slater had for him to do, or 
from learning the profession of an attorney from Mr. Slater 
as weU as if he had had no private business whatever, and 
therefore that he ought to be admitted unless there is an 
absolute rule established that during the period of his articles 
an articled clerk shall do no business on account of himself 
or of any other person without thereby losing the benefit of 
his articled service." 

Porter, A.-G. : — Admission is a matter of course unless 
there be any bar or impediment. The question here is, whether 
the applicant is admissible under the Rules of Court, whether 
under the circumstances disclosed anything had been done to 
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1850. vitiate the articles. It is the duty of the Court to see 
whether the spirit of the rule has been complied with. The 
object of the Court in promulgating this rule was that there 
should be no colourable articles, no nominal service, but a 
real bond fide service in order to ensure competency. (In the 
present case it must be remembered there was no doubt as to 
competency, for even before his articles he had been in 
Jarvis' office, nor was there any imputation as to his cha- 
racter.) And the simple question was, had that been attained? 
The rule of this Court is based upon the practice of the Courts 
of Westminster, under the Statute of 2 Geo.II. c.23, &c., and 
the EngUsh decisions are consequently applicable here ; but 
the peculiar circumstances of the country, its sparse and thin 
population, especially in the remote districts, require that 
where competency can be ensured, that there should not be 
so strict an interpretation of what is meant by service here as 
in England. But, even in England,when as in this case, all the 
master's business has been performed,an articled clerk mayin 
his leisure hours work for wages for himself. {Ex parte Blunt, 
2 W. Black. 763 ; 1 Arch. Pract., vol. i. p. 19, 4th ed.*) 

The present application should be decided upon the 
principle which governed that decision. The cases on which 
admission had been refused on a strict interpretation of ser- 
vice are distinguishable from the present case : e.g., that re- 
ported in 5 B. & A. p. 538, In re Taylor. There a person in a 
government situation was articled, retaining his government 
situation, so that it was impossible that he could devote his 
time for the entire period of the" five years to the proper 
business of an attorney as required. He had a prior demand 
on his time, which rendered him unable to give up the whole 
of his time, should the same be needed in his master's busi- 
ness. This differs entirely from the present case, where the 
whole time was under the master's control and at his disposal 
if needed by him, and only the surplus time was given to 
other purposes. This is also distinguishable from Hill's case 
(7 D. & E. p. 456), where a clerk served for part of the time 
with another attorney with the master's consent. There ad- 
mission was refused, because during such service with such 
other attorney, the clerk could not be under his master's 
control, which is absolutely required. Here there could be 
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no doubt that Haw was under the control of Slater alone isso. 
during the whole of the five years, doing and ready to do his ^^ " 
work. With respect to practice as a notary pubHcjthat could "^"'^^ 
form no bar to admission, for it was notorious that the 
majority of the younger attorneys of the Court were admitted 
notaries and practised as such, while yet under articles, and 
yet no objection had ever been taken either by the Court 
or by the members of the side Bar to their admission. If 
such an objection were good, many attorneys now in practice 
should be struck off the roU. But if there be no objection to 
practising as a notary public, there can be none to the con- 
ducting of cases in the Magistrate's Court. It would be of 
great public detriment if the Court were to lay down so strict 
a rule of service as to prevent a young man while under 
articles from doing for his own benefit things which if his 
master had them to do for him he would do. The apphcant's 
occupations did not interfere with his duties and were not at 
variance with them, and in the opinion of the late Mr. Justice 
Menzies,who never failed to see the true point of a case, there 
had been such bond fde service as to entitle him to admission. 

Ebden, on the same side : — The non-admission of Haw 
would work great injustice, and would be a case of great 
hardship, especially as Haw had served for eight years. The 
laws of England should not now be appHed after the ad- 
mission of others at a time when no such strict rules were in 
force. Counsel referred to the change of feeling on the 
part of Mr. Justice Menzies after the first investigation. A 
transfer agency was no bar, because persons who have carried 
it on have been admitted. Cessante ratione cessat lex, and 
Haw was not to be rejected because he did not adhere to the 
technicalities of practice. The question was, had there been 
a bond fide service ? The reason for the rule was obvious ; 
and the public interest was much better served by employ- 
ment of time which cannot be professionally engaged. 

Brand, for the side Bar : — This was a question which 
must be wholly disconnected from personal feeling. Rules 
respecting the admission of attorneys were made by virtue 
of section 20 of the Charter, and the Court was bound 
to adhere to them. By those rules a new system had 
been introduced here in exact conformity with that in 
England, and therefore English decisions must be precisely 
applied. As to the opinion of Judge . Menzies, the state 
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1850. of his health should be taken into consideration, and the 
Judge had said that Haw should be admitted if there were 
no special rule. It is uncertain what the judge's opinion 
might have been if his attention had been called to the words 
" continue to serve " in rule 149. Counsel admitted that 
clerks acted as notaries, but not in their own name. It was 
for the benefit of their masters, and the convenience of the 
office in which they were. The same with respect to appear- 
ing in the Magistrates' Courts. There could be no objection to 
an articled clerk conducting business before the magistrate. 
In fact it was part of his duty for the office to which he 
belongs, but he was not entitled to leave his master's busi- 
ness to appear there on his own account. In addition to this, 
it appeared from the Gazettes that Haw acted as a trustee in 
insolvent estates since entering into articles. The case in 
2 W. Black, only went to this, that after office hours, during 
a time that his master could not fairly require of him, a clerk 
might do other attorney's work for wages. That was indeed 
a different case from holding himself out to the public as a 
general agent, and carrying on business as such concurrently 
with his service as articled clerk,practising during his master's 
office hours as notary public on his own account, and while he 
ought to be learning his profession in such office, earning 
money in the Magistrate's Court. The cases of Hill and 
Taylor were applicable here. As to Taylor's case. Counsel 
referred to Tidd's Practice (vol. 1, p. 66, 9th ed.), and 
Merrifield's Law of Attorneys (p. 15). Abbott, C.J., in his 
judgment laid down that the service must be a continued 
service, or at least complete. It was owing to Slater's prac- 
tice being very small that Haw devoted himself to his own 
business. Chitty's Pract. of Law (p. 19, ch. 2, s. 6) referred 
to this question of a clerk doing other business during service. 
Also Ex parte Bowie (2 Chitty's Reps. 61.) 

Porter, A.-G., in reply : — All the insolvent appointments 
were before the date of the articles. As to the obligation of 
Taylor's time, there was an obvious distinction as to the 
obHgation in respect of the whole time. In the case quoted 
in Chitty there were no articles at all. 

Wylde, C.J.: — Of course, if a case of fraud arose the party 
would, on that ground alone, be subject to be struck off the 
rolls. There can be no doubt that this is a very serious 
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point, as regards the jurisdiction, as it depends upon the ^sso^ 
discretion of the Court. It is impossible not to feel that it 
will be a case of personal hardship ; but the Court have to 
reject all such considerations. The case involves a general 
principle, and the Court must decide it as upon a general 
rule that will decide the practice of the Court. With regard 
to what was suggested as to Mr. Alfred Wylde, I would say- 
he was a clerk to myself, as judge of this Court, and not 
under articles in the way that Mr. Haw was. If Mr. Alfred 
Wylde has done anything by which he deserves to be struck 
off the roUs, let it be brought forward and proved, and whether 
he be AKred Carrington Wylde, or Mr. Barker, or anybody 
else, he will be dealt with according to law. But here is a 
man who was notoriously an agent, — whose name has been in 
every almanac since 1842 or 1843, — who acknowledges that 
he was making profits by a partnership business with his 
brother at the time he was under articles. The case for the 
decision of the Court arises under the Charter of Justice. The 
Court have only a ministerial service and function to perform. 
They have no discretion. The regulations with regard to the 
admission of attorneys stand exactly upon the same basis as 
to principle, and the same terms as to form, as the admission 
of barristers. It may be said it was very hard that persons 
qualified under the old Court should not have been at once 
admissible to the new Court. The Royal pleasure, however, 
decided differently, and that only certain parties should be 
admitted. In the same way it was determined, with regard 
to attorneys, that only persons should be admitted who had 
been instructed, in the Colony, in the knowledge and practice 
of the law, by any duly admitted barrister,advocate,attorney, 
solicitor, or proctor ; and that such persons shall be approved, 
admitted, and enrolled, according to and in pursuance of any 
general rule or rules of Court, to be for that purpose made. 
Thus a system was at once erected entirely on the Enghsh 
principle. W^e were desired to raise rules ; and we did so. 
But how ? Word for word we adopted the provisions of the 
Statute. We left ourselves no room to consider what is called 
the local circumstances of individuals. There is not one of 
us who can give any other decision, except we are forgetful 
of our office. I am bound to say that I consider the case as 
though it had arisen in the Queen's Bench. We cannot look 
at the arguments addressed ad misericordiam to the Court ; I 
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1850. can have no consideration for the qualification of the party 

°!£li:*- that would not be admissible in the mother country. Can I 

E<c parte s&w. ^^^ ^-^^^ ^^^^ ^^^ ^^^^ ^ service of five years ? I am 

astonished at the affidavit of Mr. Slater, stating that this 
party had served him five years, when it was notorious that 
he had not. There is a latitude taken by these affidavits 
throughout that startles me. Is there any man who heard 
them that does not feel that the service spoken of was nominal 
— notional, almost ? Mr. Slater, with his one or two cases a 
term, may have given Mr. Haw a notice or a summons to 
copy occasionally, and thus it may be true that he has done 
aU that Mr. Slater required him to do ; but this is a coloured 
statement. 

It might be said that a party could qualify himself in two 
years, — that by his genius and application he may turn the 
twenty-four hours into forty-eight; — but the Statute has said 
that there shall be an actual service of no less than five years. 
The whole case has been argued for the applicant as though 
he did nothing but professional business — when we see him 
advertised year after year as a general agent. Can it be said 
that he was at once doing the duties of a general agent and 
the duties of his master ? No dispensation of the master can 
save him — it will not do that Mr. Slater should be content to 
eat his Christmas dinner with him. What is the Court to 
take care of under the rules ? The object is to take care 
that the interests of suitors are not given over to persons who 
are not qualified to take care of those interests. There have 
been cases where admission was refused because the proof of 
qualification was insufficient ; some five or six applications 
have been rejected on this ground. For my part, I put it 
down as a rule that wherever a person has placed himself 
before the world as engaged in another business he should be 
disquahfied. He may be as clever as Mr. Haw — he may have 
given his nights to study and his days to business ; but he is 
openly disfranchised by the position he takes in the public 
market. Whatever his attainments otherwise, that man 
cannot be said to have conformed to the law, or to be quali- 
fied as the law requires. It is said that my excellent departed 
friend stated his opinion that if there was no rule against it 
he might be admitted ; but had his attention been directed 
to the rule he would have seen that there was an insuperable 
bar, and it is not fair to the memory of the judge to dwell 
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upon a suggestion thrown out merely upon the facts as pre- i85o. 
sented in these affidavits. Every one who knows me knows 
how much I always valued the opinion of Mr. Menzies. But 
in this case he is no authority. He is not to be taken to have 
given a judicial opinion. There is a strong circumstance — 
the division of profits. A clerk may have a salary, but here 
he divides profits, like a settled man of business. Could he 
be at the beck and call of his master ? Could he be engaged 
in the profession ? Could he be a clerk ? It is said we 
must look at the circumstances. But are we so distressed 
for practitioners that we must admit anybody ? There was 
a time when the barbers were surgeons. Are we to set aside 
the law and admit men who are only nominally qualified as 
attorneys ? The whole question is service or not. I have no 
doubt that if anyone had sent to Mr. Haw a cargo of meal, 
or wheat, or anything else that belongs to general agency, 
he would have taken it. He cannot have receved £150 a 
year from his brother merely for his name. If we admit Mr. 
Haw, we must admit half a dozen, and we might admit a 
man who had never done anything for his master. AU 
Grahamstown have been engaged in business with Mr. Haw. 
I have heard him in the witness box describe himself as a 
general agent, and I nevei^knew he was an attorney's clerk. 
I am just told by the Registrar of Circuit that Mr. Haw, in 
bringing cases, came as the clerk of Mr. Slater, which is the 
common practice. I have known a house give £700 a year 
to their articled clerk merely for making out their biUs of 
costs — a task which it is known requires a redundancy of 
personal qualification. However hard the case may be upon 
an individual, we must not let the law bend to our wishes. 
The profession requires a certain education. It is a venture 
— a cast in Ufe — and gentlemen cannot be allowed to creep 
in by a constructive service. How would it do with regard 
to apothecaries ? And the same rule applies to all the 
professions. If a man wishes to belong to a profession he 
must take his stand upon the qualification required. It 
is the mere cost of the article. It is said that he was only 
appointed a trustee previously, and merely signed after- 
wards as a matter of form. But he appeared before the 
world as a trustee, not as the articled clerk of Mr. Slater. 
An articled clerk is bound to take up the employments 
and demeanour of an articled clerk. We cannot shut our 
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1850. eyes to the fact that there are many men who, by their 
abilities and learning, are capable of performing the duties 
of an attorney, but not having acquired the legal qualifica- 
tion are not permitted to practice as such. I could mention 
several. At Worcester, Mr. Munnik has apphed, year after 
year, for admission, but the Court were bound to refuse 
him. Can I make a difference between these cases ? Let 
it not be said, the judges are acting cruelly. It is cruel to 
make such observations, when we have no discretion. We 
can only look to the law. It is proved to a demonstration 
that Mr. Haw has placed himself in such circumstances 
that he could not gain that qualification by servitude which 
the law requires. My judgment, therefore, is that he 
has not proved himself quahfied to be admitted to the roll 
of the Court. 

MusGEAVB, J. : — In this case I consider that, on the law 
and evidence produced, I have no discretion, but a mere 
ministerial duty to perform. I regret that my opinion should 
be adverse to Mr. Haw, for many reasons ; — I have no doubt 
of his competency, and I had in the first instance a strong 
feeling in favour of appointing him, in consequence of what 
passed with my late brother Menzies ; but when I looked 
into the authorities, I felt that it was impossible that I could 
consent to his enrolment. The 20th clause of the Charter 
authorizes the Court to admit certain persons as attorneys, 
and a subsequent clause gives power to make rules for that 
purpose. Under that authority the Court made the 149th 
rule : — " It is ordered by the Court that every person shall be 
eligible to be approved, admitted,and enrolled as an attorney 
in the Supreme Court, in terms of the provisions of the 22nd 
section of the Royal Charter, who previously to the time of 
his apphcation to be admitted and enrolled shall have become 
bound by contract in writing to serve, within this Colony, as 
a clerk to any barrister, advocate, attorney, solicitor, or 
proctor, duly admitted to practise in the said Court, during 
the term of five years subsequent to the date of such contract, 
and who shall during the whole of such term of service have 
continued to be actually employed within the Colony as clerk, 
in the proper business or employment of such barrister, 
advocate, attorney, solicitor, or proctor, and shall have been, 
during the whole of such term, instructed in the knowledge 
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and practice of the law, by such barrister," &c. Now, what isso. 
are the circumstances of this case ? It appears that Mr. Haw 
entered into articles of clerkship with Mr. Slater at Grahams- 
town, where Mr. Slater had not a very extensive practice. 
While he is articled, he is not content to take in any httle 
business in his leisure time, which, if paid for, would be a 
pecuniary aid to him, nor does he appear to be satisfied with 
taking business after office hours. The Attorney-General has 
said the public wished to know to what extent a clerk was 
bound to abstain from other occupation. The Chief Justice 
said he was not bound to decline ; but I think it desirable to 
say how far a clerk is justifiable in employing himself after 
office hours. My own opinion is, that if Mr. Haw, at the 
time he was not required by Mr. Slater, occupied himself in 
drawing up deeds for another attorney, and even got paid for 
them, he would not thereby be disqualified. He had also a 
right to devote his leisure hours to intellectual pursuits. But 
he enters the lists with the general agents ; he became, as 
such, the servant of the public, and engaged in employments 
for hire which unquestionably must have deprived his 
employer of a certain strict adherence to the terms of the 
articles. It has been argued in behaM of Mr. Haw, as if his 
was the only interest to be considered ; but I feel that the 
Court are bound to look to other interests. Here are a host 
of attorneys, who come forward with a caveat, and I think 
most justly. They have obtained a qualification by service 
in early life, and those who have made no sacrifice at aU want 
to deprive them of the advantage they have acquired. We 
are bound, upon mere general grounds of public policy, to 
take care that we do not injure those men who have duly 
quaUfied themselves. But the law is so explicit upon the sub- 
ject that, as I have said, we have a mere ministerial duty to 
perform. At Bermuda, it appears there was a certain qualifi- 
cation for attorneys required by their Charter. The number 
was inadequate, and great inconvenience was thus occasioned 
to suitors ; on which account the Court thought fit to trench 
upon that particular section of the Charter, and a rule was 
made to extend the qualification. The attorneys, however, 
objected, — the Court overruled their objection, — they ap- 
pealed, — and the decision was overruled, on the same grounds 
upon which our judgment proceeds. The Attorney-General 
alluded, with great force, to the circumstance that Mr. Haw 
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1850. had been to a great degree misled by the practice which has 
"^^' obtained for a series of years. It is notorious that several 
Ex parte sa.w. pgj.gQjjg j^q^ q^ i}^q roU of attorneys did agency business 
while they were under articles. But these facts are not in 
proof before the Court. Where application has been made, 
and no caveats entered, and the deliberate judgment of the 
Court was in favour of their admission, I should be slow to 
hold myself bound to place these parties in so painful and 
awful a position. I feel it right at once to frankly avow this ; 
but here is a case in which the facts are brought before us in 
limine. It was mentioned to me that an application was 
about to be made, and on conferring with the Chief Justice, it 
was judged necessary that some inquiries should take place, 
and that as my brother Menzies was on circuit he should 
make some examination on the subject. His letter has been 
produced ; it is not official, but it has been read, and may be 
considered to a certain extent public. Mr. Ebden has said, 
with his usual warmth, that the opinion of Mr. Menzies was 
the highest authority for this Court. The judges have ex- 
pressed their deep sense of the merits of Mr. Menzies, and we 
all know that we have sustained a great loss by his decease. 
But it is too much to say, that because he was so able a man, 
his opinions are to be taken as controlling the judgments of 
his colleagues on the Bench. The Chief Justice has said that 
if Mr. Menzies had been referred to the authorities and heard 
the arguments brought forward to-day, he had no doubt — and 
I have none — that he would not have differed from the view 
now taken. He certainly did say that he thought Mr. Haw 
might be admitted ; but he adds, " unless there be something 
express in the rule," and I have shown there is. So far, I 
feel bound to dissent from my brother Menzies' opinion — 
which I always respected, and still respect, in every case on 
which he ever pronounced it, — but as a judge I am bound to 
decide upon adjudicated cases. You cannot make the rule 
bend to your wishes ; and in justice to the gentlemen who 
now appeal to the Court, you ought not to relax the law. It 
would be competent for any attorney to take in as articled 
clerks half a dozen general agents, who might practise their 
business aU over the country, and at the expiration of the 
period apply for admission. There would be no knowing 
where to stop. At first my inclination was very strong, as 
the Chief Justice knows, to admit Mr. Haw, As there had 
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been very loose practice, I was willing to make this an isso. 
excepted case. I came, therefore, into Court rather with a 
bias in favour of Mr. Haw, but when I heard the arguments, 
I felt that we have no discretion, but are bound to apply the 
rule in accordance with the adjudicated cases which have 
been quoted. " Fiat justitia, mat caelum." 

Bowles, J. : — The rules of the Supreme Court respecting 
the admission of attorneys, — what shall be deemed sufficient 
service under articles and what not, — have been framed in 
accordance with and are taken almost verbatim from the 
statute 22 Geo. 11. c. 46, s. 8. The practice and decisions of 
the Courts of Westminster are set forth in Tidd's Practice 
(vol. i., p. 66), and the authorities which have been quoted. 
It certainly appears that the Courts in England are not dis- 
posed to give a very large and indulgent construction to the 
terms of the enactment, but on the contrary, that they con- 
sider that the most strict, rigid, and exact fulfilment of the 
service under the articles of clerkship is required. " It has 
been holden that the requisite of the statute is not complied 
with by the clerk's serving part of his time with another 
attorney, though with his master's consent, and the rest of 
his time with his master." In such a case the intention of the 
Legislature might almost seem to have been substantially 
oompUed with. However, we see that such is not the con- 
struction given by Her Majesty's Courts at Westminster. It 
appears, also, that the Courts there even go so far as to strike 
attorneys off the roll after admission, upon proof of any irre- 
gularity of service under the articles ; and that, in some cases, 
where there has been a discontinuance, they refuse to allow 
subsequent services to be coupled with previous services, so 
as to make up the full term of five years. Considering the facts 
and circumstances that have been disclosed in this case, and 
the authorities that have been quoted, I think that the rule 
should not be relaxed, but that a similar rule of construction 
should prevail to that given by the Courts of Westminster ; 
and I concur with the Chief Justice and Mr. Justice Mus- 
grave that the present application must be rejected. 

Application refused. 
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Bkedenkamp vs. De Villiers. 
Verbal Acceptance. — Guarantee. 

B. sold to M. <fe Go. certain sheep on credit, on the written 
engagement of M. ds Go. that D. would pay the price, pro- 
vided that B. paid D. 4 per cent, commission. Subse- 
quently M. & Co. being in difficulties, though unknown to 
either B. or D., agreed to pay the commission, and B. 
agreed with them to look to D. for payment of the price. 
Two days after B. showed to D. the original order on which 
the goods were bought. D. verbally accepted and promised 
to pay. M. (k Go. became insolvent : Held, — that D. was 
liable on his acceptance. 

1850. This was an action to recover £187 10s., the price of 

r 2L certain sheep sold by the plaintiff to one Morkel and to 

Bredenkamprs defendant, and for payment of which defendant gave his 

De Villiers. i , t . 

undertaking. 

The declaration set forth that on the 2nd April, 1850, the 
plaintiff sold and delivered to Morkel & Co. certain sheep to 
the value of £187 10s., at a credit of four months, upon the 
assurance and engagement of the said vendee that the defen- 
dant had agreed to pay the amount upon receiving from the 
plaintiff a commission of 4 per cent. That on the 15th April 
the defendant promised and undertook to and with the plain- 
tiff to pay the said sum in accordance with the stipulation 
and for the commission aforesaid. That the defendant refuses 
to settle the sum, &c. 

The defendants pleaded the general issue. 

It appeared from the evidence that in February, 1850, a 
deed had been entered into between the defendant and the 
firm of Morkel & Co., which contained inter alia the follow- 
ing clause : " Whereas Morkel & Co. are now indebted to D. 
de Villiers in the sum of £3000, and for which they have 
passed promissory notes, D. de Villiers hath at the request of 
the said Morkel & Co. agreed to allow them further credit on 
their own promissory notes, and also to guarantee the pay- 
ment of such purchases of cattle and sheep as they shall, 
with the previous knowledge and consent in writing of the 
said De Villiers, make from other parties," &c. Subsequently 
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Morkel & Co. made several purchases for which De Villiers isso, 

Dec. 19. 

had to settle, and on April, 1850, Morkel & Co. authorized „ ' 2 1". 
their clerk to purchase sheep from the plaintiff upon the Bredenkamp««. 

De Villiers. 

following order, viz. : "We hereby authorize Mr. Redlinghuys 
to purchase for our account from Mr. Bredenkamp so many 
sheep as he may think proper, and for such a price as he can 
best agree upon, at a credit of four months reckoned from 
this day, to be settled with Mr. De Villiers, provided Mr. 
Bredenkamp pays 4 per cent, commission to De Villiers. 

" Hy. Mokkel & Co." 
This order was endorsed by Redlinghuys as follows : 
" Purchased on the foregoing order 375 sheep at 10s., the 
sum of £187 IO5. 2nd April, 1850." On the 15th April, the 
plaintiff showed this order to defendant at a sale held at one 
NeethUng's, and asked if he approved of it, and the defendant 
answered, " Come to the Paarl and have a cheque on the 
bank, or a bill." The plaintiff stating he was unable to go to 
the Paarl, the defendant said, " Come to the sale on the 17th, 
and I win give you a cheque." On the 17th the defendant 
heard from Morkel & Co. that they were in difficulties, and 
on the same day told the plaintiff he could not pay until he 
had heard from Morkel & Co. On the 13th April the latter 
had paid plaintiff £7 10s., being the commission on the 
purchase price, £187 10s. On the 24th April Morkel & Co. 
became insolvent. 

Porter, A.-G., for the plaintiff. 

Ehden, for the defendant. 

Cur. adv. vult. 

Postea, (December 21), — 

Wylde, C.J. : — This is an action to recover £180 as the 
price of sheep sold by the plaintiffs, Morkel & Co., at Cape 
Town, and for the payment of which the defendant gave his 
undertaking to the plaintiff. The plea is a general denial of 
liability, and the verdict whoUy depends upon the fact, has 
the plaintiff satisfactorily proved that the defendant did give 
such undertaking ? The written contract produced in Court 
lay wholly between the plaintiff and Morkel & Co. Under 
that contract there was an absolute sale to Morkel and De 
Villiers, and they were bound to pay the price. But under 

D2 
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i)lc^i'9 *^® terms of the contract, the plaintiff was entitled to such 
"_2i- payment from the defendant, provided he (the plaintiff) was 
Bredenkampus. wiUing to pay 4 per cent commission upon the amount to 
the defendant. The plaintiff, therefore, had at his option 
either to obtain payment from Morkel & Co., at a credit of 
four months from the day of sale, of the full price agreed 
upon, viz., £187 lOs. ; or to settle with defendant if he were 
found willing, upon reduction of 4 per cent, commission to 
be allowed to defendant thereon. The contract, as far as 
the defendant was in the first instance concerned in it, was 
only an order upon him by Morkel & Co. for payment, and 
it remained with the defendant whether he would accept the 
order or not. The plaintiff's case is that he did accept it, 
and the only question is, has the plaintiff proved that the 
defendant did so accept it ? It matters not as to this question, 
in the absence of all fraud, what had been the previous trans- 
actions between the defendant and Morkel & Co., or what 
the state of any money accounts or obhgations between them. 
If the plaintiff has proved defendant's acceptance of the 
order upon him, then he has proved the only issue incumbent 
upon him under the defendant's plea of general denial. And 
under the defendant's plea it is not at all clear that it was 
open to him to show or contend that the plaintiff, after the 
sale, elected to claim payment of Morkel & Co. without 
pleading that fact so as to waive all objection by the plaintiff 
of unfair surprise. But upon the merits and the facts, at the 
time plaintiff received £7 10s. upon the contract, there had 
been no contract between the plaintiff and defendant so as to 
create any liabiUty on the part of the defendant to the 
plaintiff ; the transaction yet wholly remained between the 
plaintiff and Morkel & Co. as to the purchase. There was 
no contract between plaintiff and defendant on the contract 
till 15th April, and it is not easy to perceive how the plaintiff 
could have waived any right upon the defendant that he 
ever had before any such right had accrued to the plaintiff. 
The plaintiff sold to Morkel & Co. for the full sum of 
£187 10s., to be paid by them at four months' credit, with 
a stipulation that the plaintiff might settle with defendant 
instead of Morkel & Co., if he would allow the defendant 
commission of 4 per cent. Upon the evidence the plaintiff 
did not ohoose to settle with defendant until he had tried to 
settle with Morkel & Co. themselves, and eleven days after 
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the sale he prevails so far upon the buyers of the sheep that isso. 
they consent at once to pay the amount of the commission to .■ 21. 
have been paid to defendant, and the plaintiff then consents Bredenkamp™. 

De VilUers. 

to settle with the defendant as to the residue of the price ; 
and accordingly, two days afterwards the plaintiff does apply 
to the defendant for his acceptance of the order of Morkel & 
Co. upon him. The plaintiff applies to Morkel & Co. in the 
first instance, because he is tmwilUng to lose the amount of 
commission to be paid to defendant, but when Morkel & Co. 
consent to pay that commission themselves the plaintiff is 
ready to settle with the defendant as to the residue. If this 
be the true construction of the contract of sale, and the true 
transaction as to the £7 10s. paid by Morkel & Co., all 
suspicion and doubt upon it are dispersed : nothing was more 
natural than that the plaintiff should try to save the commis- 
sion, and nothing so likely as that Morkel & Co., in the real 
state of their circumstances (though unknown to the parties 
or the public), should consent to pay the commission, and get 
rid thus of the plaintiff's demand if he persisted, as he might 
have done, to have the whole at once settled with them 
without reference at all to the defendant. The defendant has 
endeavoured to cast a mist about the transaction as to the 
£7 10s., as if the plaintiff had been bound to look only to the 
defendant for payment, and that thus he had waived in some 
way his right of claim upon the acceptance of defendant, 
even if afterwards given to plaintiff. But the plaintiff had a 
right to claim settlement with either Morkel & Co. or with 
the defendant, only with the latter upon allowance of the 
commission, and with either of the parties as he, the plaintiff, 
thought fit, and he determined to get the commission allowed 
before he had anything to do with defendant upon the con- 
tract. If the plaintiff had elected to settle with the defendant 
in the first instance, he might have waived the amount of 
commission as against Morkel & Co., but as it was open to 
him to settle with Morkel & Co., his transaction with them 
was whoUy independent of his subsequent transaction with 
the defendant. Upon this view of the plaintiff's intentions 
in seeking a settlement in the first instance with Morkel & Co., 
it matters perhaps little to enquire whether the plaintiff was 
or was not aware of the real condition of their affairs, but all 
the evidence in the case leads to the conclusion that nothing 
was known of that real state of their affairs until two days 
after the payment of the £7 10s. by them to plaintiff. The 
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Dec^i9 plaintiff having thus saved himself from all loss in the sale 

•■ ^ 1- of his sheep, goes on .the 15th to the sale, where he meets 

BredenkampDs.the defendant and shows him the order upon him, which, as 

De Viliiers 

the plaintiff maintains by his proof, the defendant accepted 
and undertook to pay. Here arose the first contact between 
plaintiff and defendant on the contract. There is nothing to 
show that the plaintiff went to the defendant upon any 
doubt of the solvency of Morkel & Co., though it is evident 
that the credit of Morkel & Co. stood not so high as to render 
a guarantee needless. The plaintiff was entitled to get the 
whole amount of the sale of £187 10s., and he lost no right 
of claim or had in any way violated his bond fides by taking 
the £7 10s. from the buyers, and in their relief getting the 
residue from their guarantee, while in the state Morkel & Co. 
were really in, it was greatly to their interest to allow the 
commission to the plaintiff if they could get him to seek the 
larger balance of £180 from the defendant. 

If there had been any understanding of unfair and frau- 
dulent purpose in a legal sense in the payment of the £7 10s., 
the defendant to take advantage of any such defence was 
bound to prove it, and no such proof has been produced, if 
again producible under the plea of general denial. Nothing 
had occurred, therefore, up to the 15th April that gave or 
affected any right of suit against the defendant, and the 
whole question is, has the plaintiff proved that the defendant 
undertook on that day to accept and settle the order upon 
him by Morkel & Co. ? 

If the plaintiff's brother is worthy of credit, the defendant 
made himself responsible for the amount deducting the com- 
mission. The plaintiff's brother swears that defendant, when 
asked if he approved of the order, told the plaintiff to come 
to the Paarl and have a cheque or the note. The defendant 
does not suggest that he at once refused all acceptance of 
the order upon him. All notice of purchase by Morkel & 
Co. for the consent of the defendant lay with Morkel & Co., 
and imposed no obligation upon the plaintiff. The plaintiff's 
brother went to Neethling's sale upon what took place at 
Proctor's sale. The defendant there tells him to wait till 
after the sale, not at all renouncing acceptance of the order. 
During the sale he hears of Morkel & Co.'s embarrassment, 
and then, of course, tries to get free from his liability. The 
action commenced in May, but there was no election until 
September, when the term of credit had expired. 
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- MtrsGRAVE, J., referred to Smith's Mercantile Law (p. 134, ^^^% 
1st ed. ; or p. 229, 9th ed.) to show that no particular form ■■ ^i- 
•was necessary to make an acceptance of a bill, and quoted ^'p^^lfj^j^"*" 
Anderson v. Heath (4 M. & S. p. 305), of which the following 
is the head-note : " Where the holders of a foreign bill of 
exchange, payable sixty days after sight, presented it to the 
drawers for acceptance, which being refused, they protested 
it for non-acceptance, and afterwards on the day when it 
became due presented it to the drawees for payment, making 
a charge for the expenses of protesting it, to which the 
drawees said : ' This biU will be paid, but we cannot allow 
yoii for a duplicate protest,' and the holders refused to receive 
payment without the charges, and afterwards the drawees 
revoked their offer to pay : Held, that they might well do so, 
for this did not amount to an acceptance of the bill by the 
drawee." Lord Ellenboeough, C.J., said : " It is un- 
doubtedly true that if a merchant, upon being applied to for 
his acceptance, uses words which import a promise to pay the 
bill, this will amount to an acceptance ; but it is not so where 
the words are used upon a different occasion, and with a 
different intent." 

Judgment for the plaintiff for £180, with costs. \ 

rPlaintiff's Attorneys, J. & H. Reid. "1 

LDefendant's Attorneys, Berranq* & Hofmeyk.J 



BiRKENRUTH VS. ShAW, HoOLE & Co. 

Partnership in Liquidation. — Power of Liquidating Partner 
to hind other Members of the Partnership. — Effect of 
Acquiescence. — Adoption. 

On the dissolution of a partnership, S., one of the partners, had 
authority given him by the other partners to wind up the 
partnership. He had no power of attorney, but used to 
endorse notes on behalf of the firm, both before and after 
the dissolution : Held, — tJiut the firm was liable on accom- 
modation notes which were given to retire notes signed by 8. 
after the dissolution, these- latter being renewals of notes 
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1850. 
Dec. 21. 

1861. 
Feb. 25. 

Birkenruth 

vs. Shaw, 

Hoole & Co. 



given to plaintiff in payment of goods purchased by de- 
fendants, before the dissolution. 

As to what is sufficient acquiescence in, and adoption of the acts 
of a liquidating partner, to bind the other partners. 

Action to recover £622 12s. 6a!., being money paid and 
advanced in February, 1849, at the request of Shaw, acting 
on behalf of the defendants, and employed to liquidate and 
settle the debts of the defendants, or being money lent and 
advanced to the defendants, or being the price of goods sold 
and delivered to the defendants. 

The defendants pleaded (a) the general issue ; (6) that at 
the time of the alleged making of the notes, &c., no such 
firm as the said firm of Shaw, Hoole & Co. was in existence ; 
(c) idem as a plea to the second count ; {d) that the amount 
of the said goods was duly paid and satisfied by the firm of 
Shaw, Hoole & Co. 

The plaintiff replied generally and specially to plea (&), 
(1) that, admitting the dissolution of the firm at the time of 
the alleged payment, the said Shaw, as liquidator of the 
partnership affairs of the firm of Shaw, Hoole & Co., had 
been authorized by the said A. Hoole and J. C. Hoole to use 
the signature of Shaw, Hoole & Co. ; (2) idem as to the 
plea (c) ; and (3) general issue as to plea {d). 

From the evidence it appeared that, previous to May, 
1848, Shaw, A. Hoole, and J. C. Hoole were partners. On the 
31st May, 1848, an advertisement appeared in the Journal, 
viz. : " Dissolution of partnership. The partnership having 
expired this day, aU claims against the said firm to be settled 
as usual at the office of the first undersigned. (Signed Shaw, 
A. Hoole, J. C. Hoole." After the dissolution Shaw acted as 
the representative of the firm, but he swore he had no power 
of attorney, and transacted business matters as before, re- 
covering the partnership assets and paying its debts. The 
defendants were constantly in and out of Shaw's office, and 
referred to the books ; assisted in winding up the business 
by selling goods to several people. Shaw endorsed notes, 
signing them in the name of " Shaw, Hoole & Co., in liqui- 
dation.^' He used to endorse notes in the name of Shaw, 
Hoole & Co., before the dissolution. Shaw swore that the 
Hooles must have seen him endorse notes after the dissolu- 
tion : he had done so in their presence, and they never 
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objected. In January, 1849, Shaw surrendered his estate. In 
the same month the Hooles withdrew the power of attorney 
granted by the late firm of Shaw, Hoole & Co. in favour of 
Shaw. 

At the close of the account of the firm with their bankers 
— after Shaw's insolvency — there was a small balance against 
the former, which was paid by the Hooles. Before the dis- 
solution the defendants purchased goods of the plaintiff, 
and gave promissory notes for the amount, which were 
renewed on their falling due. The notes in suit were accom- 
modation notes given by the plaintiff to retire the renewed 
notes. They were discounted ; one with the E. P. Bank, and 
one with G. Wood, and endorsed over to the same bank. On 
the 21st December, 1848, a letter, signed by all three partners, 
was sent to the E. P. Bank : "As we are about making some 
arrangements for retiring, the whole of the paper now in 
the E. P. Bank belonging to the late firm of Shaw, Hoole & 
Co., we shall feel greatly obUged by the directors holding 
over the same for two or three weeks, to enable us to com- 
plete the necessary arrangements to be laid before the board." 
The notes in suit were numbered 202, 203, and were renewals 
of bills 132 and 133. But there were no notes in Shaw & 
Co.'s bill-book payable in October of exactly the same 
amount as the notes in suit. The defendants denied their 
liabihty on these notes. One was dated November 2nd, 1848, 
for £311 6s. 3rf., and was drawn by plaintiff in favour of 
Shaw, Hoole & Co., at three months, and the other dated 
November 7th, of like tenor and amount. On maturity the 
plaintiff had paid the notes. 



1850. 
Dec. 2t. 

1851. 
Feb. 25. 

Biikenrnth 

vs. Shaw. 

Hoole & Co. 



C. J. Brand, for the plaintiff : — The partnership was dis- 
solved in May, and in November the notes were given by 
the plaintiff. The transaction in question was no new one 
after the dissolution : the notes were only renewals of notes 
given for partnership purchases. Upon a dissolution a part- 
nership must be wound up by aU the partners, unless one be 
specially authorized. But Shaw was so authorized. All the 
partnership concerns were transacted at Shaw's office. The 
Hooles came to look at the books as usual, but Shaw was the 
managing man. Although there might not have been a 
written warrant, yet a verbal mandate would do as well. If 
Shaw did not pay the money drawn to the partnership 
account, why was the balance due to the bank paid by the 
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1850. Hooles ? There is no proof they demurred. The transaction 

^^ ' arose before the dissolution, and even if there was no power 

Feb. 25. of attorney, yet Shaw was competent to bind the firm on any 

Birkenruth renewal. 

Hooie & Co. Ebden, on the same side : — The case is very simple. All 

the partners are liable for a debt contracted during the part- 
nership. The notice of January, 1849, was an admission of 
Shaw's power up to a certain time, and is conclusive as to 
his power up to the date of the notice. Shaw kept all the 
negotiable instruments, which must be endorsed by some 
one, and Shaw was the one to endorse. The defendants will 
rely on Abel vs. Sutton (3 Esp. p. 108) ; Collyer on Partnership, 
p. 314. There it was held that, after a dissolution of a part- 
nership, one of the persons who composed the firm cannot put 
the partnership name on any negotiable security, even though 
such existed prior to the dissolution, or was for the purpose 
of liquidating the partnership debts, notwithstanding such 
partner may have had an authority given him to settle the 
partnership affairs. We admit this law is applicable provided 
there is no specific authority. So Smith, in his Mercantile 
Law (8th ed., p. 49),* refers to that case, and goes on to say : 
" Unless created by his own authority, as if he (i.e. retired 
partner) allow them (i.e. his companions) to go on using his 
name, notwithstanding the dissolution." Thus, Smith vs. 
Winter (4 M. & W., p. 454), referred to by Smith is an 
authority for the statement that a retired partner may give 
authority by parol to a continuing partner to endorse bills in 
the partnership name after the dissolution of the partnership. 
So also 3 Step. N. P., p. 2401 . Some one of the partners must 
wind up the estate. (Story on Part., s. 325). Upon this 
principle the managing partner does not require an express 
authority. 

Porter, A.-O. (with him Watermeyer), for the defendants: — 
The case was not simple. The Court is bound to uphold the 
Law Merchant as universally adopted. The defendants are 
bound upon all paper on which the partnership name had 
appeared before the date of dissolution ; but Shaw had no 
power after the dissolution except to wind up the concern, to 
pay and collect debts, &o. (Story on Partnership, s. 328.) On 
the dissolution and winding-up of a partnership the autho- 
rity of a partner to bind the other partners does not extend 

* See note qn p. 49 to 8th ed. — Ed, 
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to the endorsement of notes. {Bell's Mercantile Law, p. 637.) i850. 

The case of Kilgour vs. Finlyson (1 H. Blackstone, p. 156) ^^ ' 

was exactly in point. A firm was dissolved in July, 1787, Fe^.^^s. 

" all demands to be paid, &c., by Finlyson," one of the part- Birkii^th 

ners. At the time of the dissolution one Scott was indebted to Ho'oie&co. 

the partnership in £758, and the partnership was indebted to 

S. & Co. in £890. In September, 1787, Finlyson drew the 

bill in question in the name of the late partnership, payable 

in November, and Scott accepted it. In October, Finlyson 

endorsed this bill, in the name of the partnership, to the 

plaintifE, who discounted it by giving his own promissory 

note, also payable in November. This note Finlyson endorsed 

to S. & Co., who discounted it, receiving the discount back 

from Finlyson in part payment of the debt due to them. 

On the note falling due plaintiff paid it to S. & Co. Before 

Scott's bill was due Finlyson took it up, and gave plaintiff 

in lieu thereof another bill accepted by S. & Co., hut did not 

take back Scott's bill. S. & Co.'s bill not being paid, and 

Finlyson becoming bankrupt, plaintiff sued all the partners, 

the defendants, on the biU. It was argued then that Finlyson 

had no authority to borrow money to pay the debt of the 

partnership, on the authority of a case then decided.* The 

Court held that Finlyson could not be held to have bound 

the defendants. The application of the money is beside the 

question, which is only as to the right to draw. The general 

principles of the law are, that each partner is an agent for 

the partnership, but not for raising money to pay old debts 

— except upon an express stipulation. The cases of Kilgour 

vs. Finlyson and the present are analogous. The notices of 

dissolution are exactly the same. Shaw acts not at all upon 

the ordinary course of trade, but upon the term of the notice. 

He has sworn he had no power of attorney. Now as to the 

defendants being aware of Shaw's doings. Some acts of 

payment were proved, but to those the defendants were 

privy. But in no case were defendants aware of money 

being borrowed. If a liquidator is to be allowed to borrow 

money, and is a rogue, he may involve a partnership to any 

amount, and would open the door to fraud. A liquidator 

has no constructive authority to borrow moiiey, though he 

may endorse. The principle of agency is apphcable. Story 

* Vide note to EUgour vs. Finlyson, p. 157, — Ed, 
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1850. on Agency, s. 69, lays down that an agent is not qualified 

-^— to borrow money, even to pay wages or to avoid distress. 

Feb. 25. Now a liquidator is only an agent of the partnership. The 

Birkenruth defendants were bound to settle the bank balance, because 

Hooi'e & Co. they had adopted Shaw as the bank agent. Yet Shaw was 

not to be allowed to borrow money all over the town. 

There is no proof that this money was used by Shaw to 
pay the partnership debts, though he says so. But the facts 
are that there are no notes payable about the same date in 
the partnership book. The plaintiffs should have traced 
their notes, and proved that the proceeds were appUed to 
partnership debts. The partnership was not bound by a 
new contract. (Collyer on Part., 2nd ed., pp. 372 — 4.) 

[The remainder of the argument on the count as to goods 
sold and dehvered is immaterial. Vide judgment.] 

Brand, in reply : — Shaw has traced the notes by his own 
bill-book. The defence has missed the whole case : there is 
no question as to the power of a liquidator to borrow. All 
the cases quoted by the defendants referred to new debts not 
existing at the time of the dissolution, but as long as a 
transaction is part and parcel of the winding-up, there is no 
new debt. 

Cur adv. vult. 

Postea, — 

Martial law being in force in Albany, the Court delayed 
to pronounce judgment. 

Postea (February 25th), — 

Wylde, C.J. : — Owing to martial law being in force in the 
district of Albany, the Court delayed judgment, but since the 
decision in Standen vs. Godfrey,* we can take no further 
notice of that fact. This is an action originally tried at the 
Albany Circuit Court, and reserved for argument. It is an 
action to recover £622 125. 6d. from the defendants as 
partners with Shaw, due on two promissory notes ; one dated 
the 2nd November, 1848, for £311 6s. 3d., drawn by plaintiff 
in favour of Shaw, Hoole & Co., at three months, and one 
dated the 7th November, for £311 6s. 3d., of like tenor. 
These notes when due were paid by the plaintiff. [His 

* See p. 61. 
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JLofdship stated the pleadings.] On the 31st May, 1848, the ^^^^i 
notice of dissolution was given, namely, that aU claims — 
against the said firm were to be settled as usual at the ofl&ce Feb. 25. 
of the first undersigned, Shaw. Up to that time Shaw was Birkenruth 
the managing partner as to bill transactions, bank, &c., Hooi'e&cb. 
for and on account of the partnership. On the dissolution a 
new office was taken and new books kept, and Shaw con- 
tinued to transact the business as to winding up the estate. 
But the defendants were on the spot, attending to the entries 
in the books and at liberty to make every enquiry. Now 
what was the authority of Shaw ? To liquidate the estate as 
best advised, but to create no new debts or open any new 
transactions, or speculate so as to involve the credit further 
of the dissolved partnership. It is not a case of a solvent 
partner, upon the bankruptcy of his co-partner, who is barred 
from negotiating bills and notes in the hands of the firm ; 
but of a partner charged to wind up the estate bond fide in 
the administration of the partnership assets. {Story on Part- 
nership, ss. 347 et seq. ; Collyer on Partnership, p. 587.) Re- 
tiring partners are not bound by any new contract, nor by 
instruments negotiated in the name of the original firm after 
dissolution. Now what was the decision in the case of 
Kilgour v. F inly son reMed upon by the defendants ? Scott 
was indebted to Finlyson & Co., who were indebted to 
S. & Co. Finlyson drew a bill accepted by Scott and 
endorsed to Kilgour, who discounted the bill by his promis- 
sory note. Finlyson endorsed the note to S. & Co., who 
retained the discount in discharge of the debt due by Finly- 
son & Co. Kilgour's note became due before the bill, and he 
paid the amount to S. & Co. The Court held that Kilgour 
could not recover for money paid. Chief Justice Lough- 
BOBOXJGH said, " When this note became due the plaintiff 
paid it to Sterling & Co., but at that time no debt was owing 
to him from the partnership ; the payment, therefore, of the 
plaintiff was not a payment for the use of the partnership." 
But there may be authority on dissolution to a particular 
partner to endorse and negotiate bills, and it is questionable 
whether such an authority would not justly be implied 
against the defendants, who were aware of the paper in the 
E. P. Bank, which had to be renewed, and as to which they 
required time by a written application, and who paid the 
balance in favour of the bank. - 
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I860. What, then, was the transaction as to the plaintiff's notes 

Dec 21 * 

— — - now in demand ? First, it must be remembered that the 

1851 

Feb. 25. defendants were constantly at the office, referred to the 
BiTkenruth books, assisted in winding up the estate by selling goods. 
Hooiel^'o. The defendants themselves also gave notes. Then in the 
case of the sales by Pote the auctioneer, he paid Shaw with 
the knowledge of the defendants, and settled with him by 
note endorsed by Shaw for the firm. Shaw's evidence has 
not been contradicted, and the books bear him out. The firm 
bought goods of the plaintiff and paid him in notes, and when 
due renewed notes were given : when the renewed notes 
became due the plaintiff gave the accommodation notes in 
question. There is no question of fraud ; it has not been 
proved, and is not to be presumed. There was no new trans- 
action after the dissolution. Shaw says, " I applied the pro- 
ceeds of the accommodation bills to the renewed notes for the 
goods. I think defendants knew of it." He swears the pro- 
ceeds of the plaintiff's notes in question were applied to the 
payment of the goods bought in January, 1848, during the 
partnership, and therefore the plaintiff is entitled to claim 
that amount as money lent and advanced to the use of the 
partnership. The judgment of the Court will therefore be 
for the plaintiff, with costs. 

MusGEAVB, J. : — The goods were bought before the dis- 
solution. By the notice in the Gazette Shaw was authorized 
to wind up the concern. There was a separate counting- 
house, in which Riekie was employed. The Hooles resided 
at Grahamstown, looked at the books, and had access to the 
counting-house even more frequently than Shaw. Lucas 
states that the bank was perfectly aware of the dissolution, 
and that after the dissolution the bank account was the same, 
with only this difference, that it was signed " in liquidation." 
After the insolvency of Shaw, the Hooles paid a small balance 
to the bank. The Attorney-General mentioned that after dis- 
solution no partner can bind the firm and create new debts. 
This principle was recognised in the Dutch and English law. 
But some power is given to the managing partner effectually 
to wind up the concern. It is proved that Shaw gave and 
discounted bills. The Hooles had access to the bank, and 
saw that Shaw signed bills in liquidation. Granting the 
principle, the Hooles have, by their acquiescence, ratified 
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Shaw's proceedings. For if a party gives a limited authority, J^^^-, 
and after it has been exceeded, acquiesces, he cannot plead — 
limited authority. If a bill becomes due, the managing Feb. 25. 
partner must be able to take up money to meet that bill, to Birkenruth 
prevent the partnership from going into the Gazette. Such is Hooie&o'o. 
the principle of Law. {Van der Linden, p. 577). There is 
nothing to throw the slightest doubt on Shaw's evidence, and 
the facts come within the authority of Van der Linden. The 
question of the identity of the bills cannot arise, because 
they were admitted upon the record as being renewed bills. 
The alteration in the bills was made in consequence of Shaw, 
Hoole & Co.'s bad credit, and the repeated renewals. If 
money is raised to save the partnership, and the goods appUed 
to the firm, every principle is in favour of making it a part- 
nership debt. Williamson vs. Johnson, 1 B. & C., p. 146 ; 
Crawshay vs. Collins, 15 Ves., p. 218, referred to by Story on 
Partnership, ss, 350, 351.) The usage at Grahamstown is 
is favour of taking renewed bills. The parties reside at 
Grahamstown, were in the habit of going to the counting- 
house and to the bank, where they saw the entries of the bills 
in the bank books ; and after Shaw's insolvency, they revoked 
his power in the Gazette, and by thus revoking, they clearly 
impUedly confirmed his authority. Assuming the law to be 
in every respect as laid down by the Attorney-General, on 
the ground of the Hoole's acquiescence and not objecting, but 
allowing things thus to go on for a number of months, they 
have, by adopting, made themselves liable. Upon Shaw's 
evidence, the plaintiff's case is clear, and there is nothing to 
impeach his evidence. 

Bowles, J. : — I am of opinion that Shaw had authority to 
bind the partnership by negotiating biUs for winding up the 
partnership affairs. (Van der Linden, p. 380 ; Collyer, p. 75 ; 
Story on Partnership, ss. 158, 159.) There was implied autho- 
rity " as usual." The partners had access to the books, and 
were cognizant of the transaction. (2B. & A., p. 217 ; £ecA- 
jord vs. l^eacon.) 

Judgment for plaintiff, with costs. 

rpiaintifl's Attorney, STOWB. T 
LDefendant'B Attorney, JAKVIB.J 
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Campbell vs. Dottglas. 

Motion upon Summons for Decree of Perpetual Silence. — 

Practice. 

Bule nisi granted on motion calling upon defendant to institute 
an action within six weeks, or to show cause why a decree 
of perpetual silence should not he granted. 

Motion for a decree of perpetual silence. 

18B1. On the 7th December, 1850, a summons was issued by 

^t,*'' 13.' Campbell, as executor of Murphie, against Douglas, calhng on 
canipbeu Bs. him to institute legal proceedings for recovery of a certain 
Douglas, claim which he pretended to have against the estate, or to 
appear to show cause why he should not be compelled to do 
so within such time as the Court shall direct, and why per- 
petual silence should not be imposed upon him. 

Walermeyer, now moved on the above summons. 

[The Court questioned the practice, and whether they 
could act summarily upon the mere summons.] 

Van der Linden's Institutes (pp. 383, 426) is in support of 
this practice ; also Van der Linden's Practice, where it is 
said : " Although according to the general rule of our law no 
one can be compelled against his will to be plaintiff in an 
action (Cod. 3, 7, L. 1 ; Cod. 5, 56, L. ult. ; Cod. 8, 14, L., 20), 
it has been introduced in practice in accordance with the 
Lex diffamari (C. 7, 13, L. 16), that legal proceedings can be 
instituted for the purpose of compelling any one who gives 
out that he has an action against us to proceed with the 
same. . . . The party desiring to avail himself of this remedy 
appUes to the Court by petition* for a ' mandament to in- 
stitute action.' The petition contains a brief statement of 
the defendant's pretended claim, and the prayer concludes : — 
' Wherefore the applicant addresses himself to this honour- 
able Court, humbly praying for a writ by means of which the 
defendant may be commanded within six weeks from this 
date to institute before this Court or before the applicant's 

* " All summonses in the High Court were preceded by petition. Here 
it is presumed no petition is necessary." — F. der Linden, p. 401, 



Douglas. 
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competent judge such action as he may in any manner pre- j,^?^^i 
tend to have against the applicant respecting the matters .. is- 
before mentioned, on pain of deprivation and of perpetual campbeiiws. 
silence being imposed on him, and also to pay the costs in the 
premises.' And in case of opposition that a day be appointed 
before this Court for the defendant to state his reasons for op- 
posing and for the purpose of hearing the claim and conclusion 
of the applicant, to answer the same, and proceed according to 
law, &c. On the appointed day the plaintiff agreeably to the 
order made in accordance with the prayer of the mandament, 
concludes : — ' That the defendant be condemned to institute 
within six weeks before this Court or the plaintiff's competent 
judge such action as he may pretend to have against the 
plaintiff regarding the matter in the mandament mentioned, 
on pain of deprivation and the imposition of perpetual 
silence.' In this proceeding there are two defaults." 

Postea (February 13), — 

Watermeyer : — There have been two prior decisions in this 
Court to the same effect. In Norden, Executor of Horn, vs. 
Kilian and Steyn (3 Menzies, p. 550), the Court ordered an 
action to be commenced within six weeks as to a claim of 
£3000. The other decision was in Vermeulen's Executor vs. 
Kinnear* (12 Mar. 1849). 

The CotTET ordered that defendant should institute an 
action within six weeks, or show cause to the contrary and 
why a decree of perpetual silence should not be imposed. 

[Plaintiff's Attorneys, BBKKANaS & Hopmbtr.] 

* Not reported.- 



Vol: I. 
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1851. 
Feb. 18. 
June 26. 

Maxwell, 

Wright & Co. 

ve. Deare & 

Bietz. 



Maxwell, Weight & Co. vs. Deaee & Dietz. 
Acceptance. — Mutual Agents. — Insolvency. 

D. & Co., merchants of Port Elizabeth, by a letter to M, d> Co., 
merchants at Bio Janeiro, ordered a quantity of coffee to be 
shipped and sent to them to Port Elizabeth, which D. & Go. 
proposed to pay for by a bill drawn by M. & Co.on Messrs. 
R., I. tfe Co., London, the general agents of both D. & Co. 
and M. <fc Co. The coffee was received by D. & Co. in due 
course, and a bill of exchange was drawn by M. <fe Co. 
R., I. til Co. received it and credited the account of M. & Co. 
in their books with the amount of the bill, and debited the 
account of D. cfc Co. with a like sum. R.,I. <& Co. accepted 
the bill, but before it arrived at maturity they stopped pay- 
ment, and the bill was protested for non-payment. M. <& Co. 
then sued D. <fc Co. for the price of the coffee : The Supreme 
Court Held, — that M. da Co., having agreed to execute the 
order in the terms proposed by D. & Co. and accepted in 
satisfaction of their demands the credit which was to be 
opened in their favour by D. ds Co. with R., I. <fe Co., such 
credit was to be considered as money paid by D. <fc Co. and 
placed to the immediate disposal of M. & Co. 

Held, on appeal, — that R. <fe Co. had no right to enter the amount 
of the bill in their books as a present payment in favour of 
M. <fe Co. without M. <fc Co.^s concurrence ; that they could 
only do so if the hill was honoured at maturity ; and that 
the acceptance by M. & Co. of the Credit opened could not be 
taken as payment. 

This was an action upon a bill of exchange for the sum of 
£596 4s. \Qd. with interest, being for the sale of coffee by 
plaintiffs to defendants. The plaintiffs were merchants carry- 
ing on business at Rio Janeiro under the style of MaxweU, 
Wright & Co., and the defendants Were merchants carrying 
on business at Port Elizabeth as Deare & Dietz. 

The declaration set forth that the defendants by a special 
order in writing, dated 25th May, 1847, requested and ordered 
the plaintiffs to ship in the brig called the Susan for the 
account of the defendant 300 bags of coffee, and instructed 
them to draw for the payment and costs attending thereon 
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on Messrs. Reid, Irving & Co., bankers, London. In com- issi 



■Feb. 18. 



Dietz. 



pliance with this order the plaintiff shipped in the said brig June 2b. 
Susan 300 bags of coffee in July, 1847, which coffee was duly MamTeii, 
received by the defendants. r»"Deare*& 

On the 10th July, 1847, the plaintiffs drew upon the said 
Messrs. Reid, Irving & Co. a bill for £588 Is. 3d. at sixty 
days' sight, which bill was presented to and accepted by 
Messrs. Reid, Irving & Co. ; but before the bill became due 
Messrs. Reid, Irving & Co. suspended payment, and subse- 
quently became insolvent. 

The said bill was duly protested, and no payment has been 
received by the plaintiffs, and the plaintiffs are entitled to 
demand from the defendants payment for the said coffee, 
expenses attendant thereon, and interest and charges on the 
aforesaid bill. Wherefore the plaintiffs claim £596 4s. lOd., 
with interest a tempore morce. 

The defendants pleaded : 

I. The general issue. 

II. Before and at the time of the ordering of the coffee 
Messrs. Reid & Co., merchants (and not bankers), were the 
agents in London both of the plaintiffs and the defendants ; 
and at the time of the ordering of the coffee it was agreed to 
by the parties that the defendants should pay or satisfy the 
plaintiffs the cost or price of the coffee by causing or pro- 
curing the said agents of the plaintiffs, Messrs. Reid & Co., to 
give credit to the plaintiffs in account and agree to hold for 
the plaintiffs, and at their order and disposition, the amount 
of the cost or price of the coffee and all charges. It was 
further agreed between the parties that the said credit should 
for convenience be given by Messrs. Reid & Co. to the plain- 
tiffs by means, in the form of, or through the medium of a 
set of bills to be drawn by the plaintiff upon Messrs. Reid & 
Co. The defendants accordingly caused and procured Messrs. 
Reid & Co. to consent to give the plaintiffs such credit as 
aforesaid by authorizing and directing Messrs. Reid & Co. to 
charge against the said defendants in account the amount of 
whatever sum they should through the medium of the said 
bills of exchange place or carry to the credit of the plaintiffs 
and hold at their disposal. 

The plaintiffs, in pursuance of the said agreements, drew 
on the 10th July a set of bills on Reid & Co., whereby they re- 
quested Reid & Co. to pay to the order of themselves, the said 

E2 
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1851. 
Feb 18 
June 26. 

Maxwell, 

Wright & Co. 

vs. Deare & 

Dielz. 



Reid & Co., at sixty days' sight, the sum of £588 Is. 3cZ., to he 
charged by Reid & Co. to account of the defendants. 

On the 28th August, 1847, Reid & Co. received the bills, 
or some of them, and thereupon, by the authority and with the 
consent of the plaintiff, and according to the aforesaid agree- 
ments, gave the plaintiff credit on account for the amount of 
the bills, and charged the same amount to the account of the 
defendants, who then had moneys and goods in the hands of 
Reid & Co. to an amount more than sufficient to cover and 
satisfy the said sum, and so the defendants say that the bill 
and the sum of £588 Is. M. was on the 28th August, 1847, 
and at London, as between the plaintiffs and the defendants, 
finally settled and satisfied by the transfer of the said amount 
of £588 Is. M. by Reid & Co. from the credit of the defen- 
dants in account to the credit of the plaintiffs in account, in 
such a manner that the defendants wholly and for ever ceased 
to be entitled to the sum so transferred, and the plaintiffs 
became entitled thereto as held for them and at their disposal 
by their said agents, of all of which the plaintiffs had notice. 

The plaintiffs replied generally. 

The evidence was as follows : — 

On the 25th May, 1847, the defendants wrote to plaintiffs 
as follows from Port Elizabeth : " Having in conjunction with 
some neighbours of ours chartered the brig Susan to load a 
cargo of coffee of about 1200 bags to this, and in which vessel 
we have a quarter of the ship's room, say for about 300 bags 
to ourselves, we take the liberty of handing you the following 
order. For the costs of said order we have opened a credit in 
your favour with our mutual friends Messrs. Reid, Irving 
& Co., London, and in drawing upon them for your invoice 
amount as customary you will please to hand them duplicate 
invoice and bill of lading, with order to insure our interest, 
forwarding also the enclosed letter to said friends. We trust 
that this mode of reimbursement will meet your approval, as 
it is the only one with the exception of sending specie (and 
which as the vessel is first touching at Table Bay from this 
would not offer any advantage) we could have adopted. In 
the event, however, of your having any objection to attend to 
our small order, please mention to Pearson & Co. of your port 
that you do not intend shipping our portion." 

The enclosed letter referred to was as follows : " Gentlemen, 
—Having transmitted to Messrs. Maxwell & Co., Rio Janeiro, 
an order to ship for our account on board the brig Susan, 
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about 300 bags of coffee, we hereby make free to open a credit issi. 
in their favour for the cost of said coffee to the extent of £650 ; June 26'. 
and in valuing upon you for our account at usual sight, mZ^^u, 
Messrs. Maxwell & Co. will hand you duplicate lading and Ts-'^ea***- 
invoice of our parcel of coffee, and also order to cover the same 
by insurance as customary." 

Messrs. Reid & Co. were at the date of these letters the 
agents and correspondents in London both of the plaintiffs 
and the respondents. 

The plaintiffs executed the order, and on the 12th July, 
1847, wrote from Rio : " Enclosed also please find account 
current balancing this transaction to a point by our draft on 
Reid & Co., London, for £588 Is. 3d. We have written said 
friends requesting them to provide the necessary insurance on 
this shipment. I have already forwarded them the shipping 
documents and your letter." 

The draft was in the following form : — " Rio de Janeiro, 
10th July, 1847. £508 Is. M. At sixty days' sight pay this 
first of exchange (second and third not paid) to the order of 
yourselves the sum of £588 Is. 3d. sterling for value in 
account, which place to account of Deare & Dietz, of Port 
Elizabeth, as per advice. — Maxwell, Wright & Co." 

The defendants acknowledged the communication by letter 
of the 21st August, 1847, in which they also say: "You mention 
having drawn for our account on Reid & Co., London, at sixty 
days to balance this transaction, all of which goes in orders." 

This bill of exchange was received by Reid & Co. in London 
on the 28th August, 1847, and was by them marked as 
accepted, but as it was made payable to themselves they did 
not formally accept it, but on the same day they carried and 
entered the bill in their books to the debit of the defendants 
as due on the 30th October, 1847, and made a similar entry 
placing the same amount to the credit of the plaintiffs. At 
that time Reid & Co. had not in their hands assets of the 
defendants sufficient to cover the liabilities of the defendants 
including the amount of this bill. 

On the 7th September, 1847, Reid & Co. wrote to the de- 
fendants :".... You advise drafts for £450 and £300 at 
sixty days' sight of Jamieson & Co., which we have honoured 
to the debit of your account, as we have also done Messrs. 
Wright & Co.'s draft upon us from Rio de Janeiro for 
£588 Is. 3d., due 30th October next. 
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On the 17th September, 1847, Reid & Co. stopped pay- 
ment, and on the 30th October following the bill became due, 
and Baring Bros. & Co. on the part of the plaintiffs demanded 
from Reid & Co. the bills and securities in their possession 
belonging to the plaintiffs, when the bill was accepted in the 
usual form by Reid & Co., and endorsed by them and deli- 
vered to Baring & Co. On the same day the bill was presented 
for payment, and not being paid was protested. At the time 
of the stoppage of Reid & Co., independently of the amount 
of bills of exchange accepted by them on account of the 
plaintiffs and defendants respectively, and which were not 
paid, they were indebted to both plaintiffs and defendants, 
but neither of them made any proof against the estate of 
Reid & Co. in respect of the bill. The plaintiffs wrote twice 
to the defendants requesting them to remit the amount of the 
coffee to Baring Bros., and, in reply to the second letter, the 
defendants wrote that " they did not consider themselves in 
any manner liable for the sum claimed by the plaintiffs or 
any part thereof." 



C. J. Brand, for the plaintiffs, contended that the entry 
in the books of Reid & Co. on the 28th August, making the 
£588 Is. 3d. a debt as against the defendants and a credit as 
to the plaintiffs, was not to be considered as an adjustment 
of the maker in account, — as between themselves and the 
plaintiffs and defendants, — but as a mere memorandum, sub- 
ject to any alteration that subsequent circumstances might 
require, upon the maturity of the bill, until which time of pay- 
ment no entry could bind the parties. This could be inferred 
from the facts (a) that at the time of stoppage of Reid & Co. 
the balance in favour of plaintiffs was £1409, that being the 
balance without the bill of £588 Is. 3d. ; (b) that Reid & Co. 
had endorsed over this bill to plaintiff's agent, Messrfe. 
Baring Bros. ; (c) that plaintiffs could not draw on the 
amount of this bill, although entered to their credit, until 
after the bill had arrived at maturity and had been paid, as 
there was no account charged which would make a bill, pay- 
able after a certain time, a cash payment ; (d) that the 
words " due 30th October " in the entry of the bill show that 
it was not entered as a cash payment. The transaction as to 
the purchase of and payment for the coffee was under no 
special agreement as to the latter, but was to be settled by 
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bill in the ordinary course of business, requiring payment of isei. 
the same only at maturity ; and as the acceptor had stopped June 26. 
payment before that period and the bill was dishonoured, the Max^u, 
plaintiffs were entitled at once to have recourse to the v"%eare& 
defendants. 

Counsel proposed to call the evidence of merchants as to 
the proper mercantile construction in their opinion of the 
terms in which the defendants had made the order and their 
instructions thereon. 

Watermeyer, on the same side, in support of the evidence 
quoted 2 Phillipps on Evidence, pp. 36-38. 

The Cottrt held the evidence to be inadmissible, inasmuch 
as they had not perceived anything abstruse or incompre- 
hensible in the correspondence upon which a construction 
appeared applicable ; that all the evidence in the case was 
perfectly consistent, and on which no warrantable doubts 
could be raised, so a^ to need any particular mercantile 
knowledge or experience for explanation ; that the facts of 
the case warranted the only conclusion with which the con- 
struction of the contract, as stated in writing, was wholly 
consistent. 

Porter, A.-G. (with him Ehden), for the defendants, re- 
ferred to the original order by which they offered the 
contract upon the terms as to payment, viz., by opening a 
credit for the plaintiffs with their mutual agents ; and con- 
tended that as the credit had been obtained for the plaintiffs 
at the instance of the defendants, such credit was actual 
payment as far as concerned the liability of the defendants ; 
that it had been clearly proved from the entry in the books 
of Reid & Co., and from the accounts furnished in conformity 
with those entries, that the credit had been given to plaintiffs 
and charged on the other hand against the defendants, and 
that the entry made a debt to such amount as against the 
defendants, and funds to the use of the plaintiffs in the hands 
of their agent ; that thus the contract offered to and accepted 
by the plaintiffs had been literally and fully completed and 
satisfied previously to the stoppage of Reid & Co., who were 
entitled to take the biU into account before maturity — thus 
benefiting and not reducing the only interest of the plaintiffs 
in the application of their bills in its realization. 
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The defence of payment might be made under the general 
issue. (2 Greenleaf on Evidence, s. 516, p. 462 ; Bolton vs. 
Richard, 6 D. &. E. p. 139.) 

Brand, in reply : — The case of Bolton vs. Richard is distin- 
guishable. There there was a deposit with a cheque which 
could immediately be withdrawn. The plaintiffs could not 
have drawn for the amount of the bill on the 29th August, as 
the entry showed ; in the case cited the cheque was dis- 
counted, but not so here. 



Gur. adv. vult. 



Postea (June 26),- 



Wylde, C.J., after stating the pleadings and the facts, 
continued : — I consider that the evidence amounted to proof 
of payment, which upon the express contract consisted in 
the defendants' obtaining only a credit with Messrs. Reid, 
Irving & Co. for the amount of the costs ; that the bill of 
exchange was only a medium by which the credit was to be 
obtained ; that the acceptance of the bill affected only the 
plaintiffs and Messrs. Reid & Co.; that the defendants were 
no parties to it and had no concern in the honour or dis- 
honour of the bill ; that the plaintiffs by drawing at once 
were barred from contending that this acceptance of the 
defendants' order depended at all upon the payment of the 
bill. The payment, as far as the liability of the defendants 
was concernedjWas to be made in the way tendered in and by 
the contract, viz., a credit in the last amount in the plaintiffs' 
account with Messrs. Reid & Co. It was not at all a money 
payment ; the credit in account with Messrs. Reid & Co. in 
favour of the plaintiffs was to be taken as tantamount to 
specie remitted by the defendants, for which the defendants 
proposed and the plaintiffs agreed to substitute a credit with 
Messrs. Reid & Co. Such credit was opened, and was noted 
in the books of Messrs. Reid & Co. as a debt against the 
defendants and a credit for the plaintiffs. The bill of 
exchange to be paid by and made payable to Messrs. Reid & 
Co. could be satisfied in no other way but by such entries in 
account as between the plaintiffs and the defendants and 
their mutual agents, Messrs. Reid & Co., who, in their letter 
of September 7th, fixed the transaction as between the defen- 
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dants and themselves ; and the defendants were barred from issi. 
all objection as to the claim of that sum of £588 Is. M. as a June 26. 
debt against them with Messrs. Reid & Co. as if the latter m^^u, 
had paid the actual amount to the plaintiffs instead of placing J.'i)eare i' 
the amount to their credit in the account between the 
plaintiffs and themselves. As to the bill having to run at 
the time the entry was made, a question of interest upon the 
date of the payment would seem only to arise. The sixty 
days' sight was for the accommodation only of the acceptor : 
he was not bound to pay until the expiration of the sixty 
days, but might have anticipated the intervening time. He 
accepted to pay at sight, for " value in account," with the 
plaintiffs as drawers, to place which to account of Messrs. 
Deare & Dietz as per advice. The payment as to the tenor 
of the bill was not for or in money, but only in account, and 
Messrs. Reid & Co. were at liberty to defer such entry in and 
for account to sixty days or not, as they deemed fit. The 
state of the account as regards either the plaintiffs or the 
defendants, as to the balances being either in favour of or 
against either of the parties, cannot vary or affect the entry 
of the credit or the charge, as the case turned upon the com- 
pletion of the contract between the plaintiffs and the defen- 
dants upon the transaction in suit now between the parties 
before the Court. The judgment of the Court, therefore, 
must be for the defendants, with costs. 

MtrsGRAVE and Bowles, JJ., concurred. 

From this judgment the plaintiffs appealed. 

[The following were the reasons given by the judges for 
their judgment, on the case being brought on appeal : — 

1. That this case bore no analogy to that in which a bill 
is given by the purchaser of goods, which is accepted on pre- 
sentment, and subsequently dishonoured in consequence of 
the failure of the acceptor. 

2. That the plaintiffs in this case appeared to have agreed 
to execute the order in question upon the terms proposed by 
the defendants in their letter of the 25th May, 1847, and to 
accept in satisfaction of their demand the credit which was 
opened in their favour for the amount of it by the defendants 
with Reid & Co., London, who were the agents of the parties 
in the transaction. 
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1851. 3. That such credit, when so opened, was to be regarded 

June 26. as SO much money set apart by the defendants from then- 
Maxwell, other funds and placed at the immediate disposal of the 
);"Deare&' plaintiffs, of which the defendants could no longer avail 
themselves for the purposes of trade, and which was, there- 
fore, as entirely at the risk of the plaintiffs as any other 
money which they had in the hands of the agents at the time 
of the bankruptcy. 

4. That the plaintiffs having executed the order upon the 
faith of such credit, were at liberty to appropriate the amount 
of the cost of such order immediately after such credit was 
opened, and as they drew for such amount upon and in favour 
of Reid & Co., who were their own agents as well as pay- 
masters under the contract, and their bill was duly honoured 
and passed to their credit and to the debit of the defendants 
in the books and accounts of the house on the day on which 
it was received in London, the credit in favour of the 
plaintiffs was thus effectually opened in ftdfilment of the 
engagement of the defendants, and the amount of the costs 
of such order thus virtually appropriated by the plaintiffs 
under such credit. 

5. That Reid & Co. being the agents of both parties and at 
once the drawers and payees of the bill, having thus treated 
it as payable on presentment, according to the view which 
they would seem to have taken of the real nature of the 
transaction, would, if they had become insolvent, have 
doubtless afterwards arranged the matter by discount in the 
settlement of their accounts with their respective principals. 

6. That as the plaintiffs were not restrained by the terms 
of the contract from drawing for the costs of the shipment by 
a bill payable on presentment, and would if they had so 
drawn have doubtless reahzed their demand, they had as 
against the defendants, whose liability on the contract they 
had no right to protract, incautiously incurred an unneces- 
sary hazard by drawing, as they did, at sixty days after 
sight, and ought therefore in point of equity to bear the loss 
which has arisen from the intermediate failure of the house. 
See Bolton vs. Richard, 6 Term Rep. 139 ; S. C. 1 Esp. 106 ; 
Eyles vs. Ellis, 4 Bing. 112 ; Bodenham vs. Parchas, 2 B. & 
Al. 39 ; Wade vs. Wilson, 1 East, 195 ; 3 Surge's Com. 795. 

The plaintiffs tendered evidence for the purpose of show- 
ing that " the entry of the 28th August, to the credit of the 



59 



plaintiiis and the debit of the defendants, was conditional on 
the payment of the bill when due in October, and that in 
fact it was the practice of some houses to make such entries 
on the days of acceptance for the sake of convenience ; 
whereas others did not cj-edit or debit bills until after pay- 
ment." They also tendered mercantile evidence in explana- 
tion of the intention of the parties. 

But the Court having taken a distinct view of the nature 
and legal construction of the special contract in question, in 
which the intention of the parties was unambiguously 
expressed, and looking at the ostensible acts of the agents on 
whom the bill was drawn, in as far as they stood connected 
with the special contract, without deciding as "to the effect 
which ought in ordinary transactions between principal and 
agent to be given to the mere debiting and crediting of bills 
in account before they are actually due," considered that the 
evidence which the plaintiffs proposed to adduce as to the 
usage and opinion of the merchants of this Colony was under 
the circumstances of this case irrelevant and inadmissible in 
point of law, and rejected it accordingly. [(See Edie vs. East 
India Co., 2 Burr. 1216 ; Gabay vs. Lloyd, 3 B. & C. 793 ; 
Palmer vs. Blackburn, 1 Bing. 61 ; Syers vs. Bridge, 2 Doug. 
527 ; Yates vs. Pym, 6 Taunt. 446 ; Cross vs. Eglin, 2 B. & 
Ad. 106 ; Anderson vs. Pitcher, 2 B. & P. 168 ; Hodgson vs. 
Davies, 2 Camp. 530.)] 

This judgment was reversed on appeal [8 Moore, P. C. C. 
p. 363], when the Privy Council held : — 

I. That the effect of the arrangement between D. & Co. 
and M. &, Co. to substitute a bill of exchange for cash pay- 
ment was only to be considered as payment by the bill being 
honoured at maturity. 

II. That entry of the amount of the bill of exchange in 
R., I. & Co.'s, the joint agents' books, to the credit of M. & 
Co., and the debiting of D. & Co. with a like amount, was not 
a payment for the coffee, and that M. &, Co. did not by such 
entry accept in satisfaction of their demand the credit opened 
by the purchasers with R., I. & Co. 

The following judgment was delivered : — 

Their Lordships are of opinion that the judgment of the 
Court below in this case must be reversed. The question is 
narrowed to the construction to be put upon the letter of the 
25th May, 1847. If the appellants had agreed to have ac- 
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cepted the credit of Reid & Co. they would have had no case, 
but it is clear from the correspondence in evidence they never 
did accept it. The judges of the Court below seem to have 
considered that as the credit was entered in the books of the 
mutual agents, therefore the vendors had a right to draw a 
bill payable on presentation, and that by reason of the ven- 
dors drawing a bill at sixty days after sight, the time of the 
running of the bill was an unneceessary hazard, and that the 
appellants had lost their remedy against the respondents. 
[His Lordship here read the reasons of the judges of the Court 
below :] The Court has obviously been mistaken in their view 
of the case in treating the credit as an immediate payment, 
and, therefore, that the vendors were bound to take upon 
themselves the risk of their agents' insolvency. Neither can 
their Lordships agree with the Court below that from the 
nature of the transaction the acceptance by the appellants of 
the credit opened with Reid & Co. by the respondents was to 
be taken as a payment. They consider it quite plain, looking 
at the correspondence, that the object was to substitute a bill 
of exchange for a cash payment as a mode of payment, but 
only to be considered so if the bill was duly honoured at 
maturity, whereby the agents would have released funds in 
their hands belonging to their employers (the purchasers). 
Although Reid & Co. had entered the amount of the bill in 
their books to the credit of the appellants, they had no right 
to do so as a present payment, without the concurrence of the 
parties to whom it belonged. They should only have done 
so if the bill was honoured at maturity. The result, there- 
fore, is that the judgment of the Court below must be 
reversed, and a declaration made that such judgment ought 
to have been entered for the plaintiffs (the present appellants) 
for the sum of £588 Is. 3d. and charges and interest from 
the 30th November, 1847, according to the Dutch Law, 
with all costs in the Court below. No costs of appeal. 



CPlaintilfs' Attorneys, MEKRINHTON, Faikbridse, & HCLL.T 
Defendants' Attorney, J. BAKKEE. J 
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Standen vs. Godfrey. 

Provisional Sentence. — Jurisdiction. — Martial Law. 

Provisional sentence granted against a defendant who did not 
appear, and who was resident in the district of Albany, 
which district had been proclaimed hy the Governor to he 
under martial law. 

How far the jurisdiction of the Supreme Court was abrogated as 
to the district under martial law hy the Proclamation — 
Not decided. 

Ehden, moved for provisional sentence against the defen- 
dant, resident in Grahamstown, in the district of Albany. 

The Court suggested whether the fact that martial law 
had been proclaimed in the district of Albany had any 
effect upon its jurisdiction. 

After argument, — 

Wylde, C.J. : — The Court has suggested the enquiry 
whether as to provisional cases on the roll of the day against 
defendants resident in Albany any stay of execution should 
be put upon process of execution, in respect of the proclama- 
tion of martial law. The proclamation calls upon every one 
between the ages of fifteen and sixty to eru'ol himself for 
service in order to expel the hostile tribes and afterwards to 
take vengeance. As every one should act in accordance with 
this proclamation and proceed on duty, how is the civil 
process or judicature to be carried on with any effect ? 

In compliance with this suggestion, the Attorney-General, 
Mr. Brand, Sr., and Mr. Ebden, entered into a discussion as to 
the power of the Governor to proclaim martial law, and its 
effects, contending that it did not close the Court of Civil 
and Criminal Jurisdiction. That though the jurisdiction in 
its exercise must be made to succumb to the martial law in 
every case of collision, until the Governor put a stop totally 
upon the Court's judicature, it was bound to proceed as if 
there was no martial law. That the process of the civil 
Courts should take its course, and the interference of the 
martial law should be taken and admitted by the Court as a 
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1851. :" sufficient ground for staying all proceedings of whatever kind 
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under civil process, but the Court should proceed until such 
^Godftey"*' case of Stoppage shall have occurred. That so far the civil 
and martial law could consist and be concurrent, and should 
remain so until the Governor's order shut up absolutely the 
Courts of Justice, and in express terms foreclosed the 
exercise of civil jurisdiction throughout the Colony. That 
the Court having the control of its own jurisdiction, could in 
any case of hardship from the pressure of martial law 
temporize with the proceedings so as to afford relief in any 
particular case, but that the suspension of all final process 
as to execution would favour maid fide debtors and aggravate 
the calamities of the times from the existing state of war- 
fare ; more especially as any such stoppage of legal recovery 
would produce general distress from its causing the stoppage 
of all money advances by the bankers or capitalists, who 
would refuse all loans while the jurisdiction of the Court 
remained inoperative, and this was a much more serious 
evil than any hardship upon certain defendants under the 
sentence of the Court. {Vide Chalmers' Colonial Opinions, 
p. 268 ; 3 Mclnt. Spec. 412 ; 2 Boroughs, 270. 

The argument at the Bar proceeded upon the general 
effect of a proclamation of martial law in the Colony, and not 
upon any reservation in, or the particular tenor of, such a 
proclamation, and I stated my impression to be that under a 
simple, direct and absolute proclamation of martial law,-the 
civil judicature was stayed, as the two jurisdictions cannot 
work concurrently. As a law it became paramount from 
necessity, and like a state of war foreclosed all regard to or 
operation of the civil judicature. Whatever took place as to 
criminal or civil interests would be under and subject to 
martial law, in whatever form of procedure, if any, that 
martial law for the time ordained. The civil Courts could 
not sustain their jurisdiction without interruption in any, 
and thus indeed, in every case ; the process of the Court 
would become neutralized ; the judges would no longer 
minister under the Royal Charter, but upon the sufferance 
and under the will of the commander-in-chief ; the process 
against jurors and witnesses might be rendered ineffective 
without the power of the Court enforcing that the cause 
should be shown, while the parties would be at the hazard of 
bringing or defending suits arrested, on either side, in pro- 
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cedure, by martial interference. Nay, the very issue of pro- 
cess might remove those whom the public martial emergency 
required on the spot, while the civil law would press hardly 
upon defendants at a time when so many ordinary sources 
of relief were closed from the state of things under such pro- 
clamations — engrossing every interest, public or personal. 
The very object of martial law is to create and justify that 
despatch and violence of measures which the civil law can- 
not tolerate, but which the public safety requires. The 
mode by which alone martial law can be rendered effective is 
necessarily illegal, and can only be compensated by Indem- 
nity Ordinances ; but if the civil law is at the same time in 
exercise, it wUl be reduced in such submission to illegal 
practices as to be made inoperative against that very injustice 
which can only be protected from legal vindication by 
legislative indemnity. Great as the evils upon the whole 
state of, and upon every member of the community would be 
from a stop in the civil judicature, the same grievances would 
arise from a state of war within the country, while the pro- 
clamation of martial law should be issued — it would seem 
that such is the state of the times — by the Governor upon his 
own responsibility and consideration, deeming the public 
emergency such as to warrant his recourse to martial 
measures. The Court will not take upon itself to question 
that emergency, but will presume it to justify the Governor's 
act of authority, while if there are terms in the proclamation 
which can be construed as tempering and reducing the force 
of it so as not to foreclose the civil jurisdiction, the Court 
will be willing to adopt any such principles of relaxation, so 
as to keep the Court and its jurisdiction open to the com- 
munity. However, the Court will come to no decision upon 
the force and effect of the existing proclamation of martial 
law until it is enforced upon it by some proceedings before 
the Court ; though in consideration of the distress upon the 
defendants from the pressure of the times, I was prepared 
to stay execution of sentence as to judgments in the martial 
districts. But as my Brothers are of opinion that such stay 
of execution should await application of the parties upon the 
merits, provisional sentence will be granted as in ordinary 
cases. 
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[Plaintiff's Attorneys, J. & H. KEID.] 
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Shawe vs. Mueeay. 



1851. 
Feb. 20. 

Shawe vs. 
Murray. 



Provisional Sentence. — Sheriff's Return.- 
(1828), ss. 5, 6. 



-Service. — Ord. 37 



Provisional sentence granted where the sheriff's return stated 
that the defendant and all his family were absent from the 
house for some weeks, and that service had been made by 
introducing a copy of the summons through the window. 
[Wylde, C.J., dubitante.] 

Provisional sentence was prayed on a promissory note for 
£50 drawn by defendant and endorsed over by one X. to 
plaintiff. The sheriff's return as to service was : — The within 
summons has been duly served, in the absence of Murray 
and of every member of his family with whom he resides, by 
introducing a copy of the summons, &c., through an opening 
in the window of the room which the defendant inhabits. . . . 
Information has been received that the defendant and the 
family with whom he resides are absent from this town, and 
not likely to return for some weeks. 

The majority of the Cottet granted provisional sentence, 
Wylde, C.J., dubit. as to return expressing sufficient dili- 
gence as to search to satisfy Ord. 37, ss. 5, 6. 

[Plaintiff's Attorneys, EEDEIINGHUYS & Wessels.] 
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Beeeange vs. Combeinck. 

Provisional Sentence. — Promissory Note. — Presentation. — 
Notarial Protest. — Costs. — Eules 14, 36 of Resident 
Magistrate's Courts. 

A notary's charge of 6s. 8d. for noting a bill where the protest 
was not extended, the amount of the bill and 3s. 4d. as 
costs being tendered at once, allowed as costs between party 
and party. 



This was an appeal from a judgment of the Resident 
combrfnck.- Magistrate of Cape Town. 
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Berrang^ sued Combrinck and Londt for the sum of £17 "si. 
on a promissory note, and for 6s. 8d. costs for notarial Apriii2. 
protest. The note was in the following form : — Berrangg vs. 

Combrinck, 

Cape Town, 29th August, 1850. 
Three months after date I promise to pay S. Londt or 
order the sum of £17 for value received. 

(Signed) W. CoMBRmcK. 

(Endorsed) Londt. 

Mr. Serrurier gave the following evidence : — I am a notary 
public, and presented the note on the 29th November, and on 
the next day gave notice to the endorser, of the dishonour. 
After the note was protested the defendant Combrinck's son 
made a tender of £17 and 3s. 4d. for costs, which was refused, 
as 6s. 8d. was the amount of the costs. I have drawn out a 
regular protest in my protocol. The plaintiff has paid me 
the 6s. 8d. 

Cross-examined : — 3s. 4d. is the charge for presentment to 
each of the defendants. I made no charge for stamps for the 
protest. 

The Resident Magistrate gave judgment for the plaintiff. 
Costs against plaintiff. Claim of 6s. 8d. for noting protest. 
disallowed. From this judgment the plaintiff now appealed. 

Porter, A.-O., for the appellant, contended that the charge 
for noting was a usual and recognised charge. {Chitty on Bills, 
pp. 362-3.) When a bill is due on which third parties are 
liable they have the whole day to pay, and if not then paid 
they are liable for the charges of noting protest, &c. More- 
over, a demand had actually been made (although not proved 
because unnecessary) before it was notarially made. (Brooke's 
Notarial Practice.) Noting was a mere record of present- 
ment. Supposing a party pays his overdue bill after it has 
been noted but before the extended protest, he can only be 
charged with the noting without being liable to costs of 
extended protest, and it is no argument to say that because 
he is not liable for the extended protest, he is not liable for 
the noting. (Vander Linden, -pTp. 691-2 ; Grotius, 3-45-4, 10 ; 
1 BelVs Mercantile Law, p. 413 ; Story on Promissory Notes, 
s. 298.) 

The summons was not objectionable as ambiguous and 
obscure, because certainty to common interest is sufficient. 
Vol. I, F 



1851. particularly in summonses before Resident Magistrates' 
April 12. Courts. (Stephen on Pleadings, -p. 4:11.) 
Berrang6 vs. Ehden, f Or the defendant : — The question was not whether 
protest is a legal charge, From the evidence it is clear that 
the charge is made for two attendances. The protest is not 
in question, only if two attendances can be charged. Then the 
appellant at the best is only entitled to a charge for noting, 
which was 2s. and not 3s. ^. As the defendant had the 
whole day wherein to pay the note he was not liable for any 
charge. Such was the practice in the Supreme Court if a 
defendant tendered the amount before any legal costs were 
incurred. An attorney can only charge for work done, and 
there is no noting if the amount due is paid the same day. 
For it was quite clear that the protest was not written at the 
time of the tender. There is always an expense connected 
with protest, and the practice where there are various 
endorsers shows that it is not the policy of the law to 
encourage expense. In the Magistrate's Court there are no 
costs but fees in office. This was done to keep down htiga- 
tion. Every party must pay his own agent or attorney. 
The present charge is in the nature of costs, and cannot be 
taxed. By the Idth rule of that Court, Schedule C, 3s. ^. 
was not demandable. There was no hardship in the practice. 
A letter of demand is not allowed in Resident Magistrates' 
Courts, and a tender is good without the costs thereof. But 
there would be a hardship in making a defendant hable for 
the heavy costs of protest on small promissory notes, where 
the protest may exceed the value of the note. Van der 
Linden should not be considered a binding authority upon the 
Court if in coUision with the law of England. The Court 
should follow the English practice . (Smith's Mercantile Law, 
4th ed. p. 154.) 

Protest upon inland bills in England under £20 is never 
necessary (Bayley on Bills, p. 265) ; nor is it necessary in 
inland bills to employ a notary at all. (Chitty on Bills, 
10th ed. pp. 312 et seq.) 

The practice of protest should not be applied to small 
notes. Such small notes seldom get into a bank, but when 
they do, the bank uses its messenger. Protest is taxed in 
every bill as costs, but in Magistrates' Courts there is no 
officer to tax. In some places there are no notaries, and 
what was to be done then as to protests ? 
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Porter, A.-G., in reply : — If £180 was demanded and £100 j^si^^ 
tendered, there must be a plea that the defendant was. Apriiiz" 
always ready and willing to pay. The evidence of Com- Berrang^OT; 
brinck was not sufficient to prove the tender if pleaded ; but 
it had not been pleaded, and was therefore out of the ques- 
tion. It was a fallacy to say that the demand was not made 
on the day the bill become due. In Twentyman vs. Nor den 
(2 Menzies, p. 271) it was stated by the Court, that it having 
appeared that all or some of the notaries practising in Cape 
Town had acted upon the general but erroneous opinion 
that because the maker of a note has the whole of the day,, 
at least within business hours, on which it falls due to pay it, 
therefore it was not competent to make the formal demand 
for payment, and protest it until the day after that oil which 
the note or bill became due, that it is necessary for the 
holder of a bill or note to present it for payment on the day 
on which it becomes due : otherwise he will expose himself 
to the objection of want of due presentment. Mr. Serrurier- 
made the demand and noted the note on the 29th, and gave 
notice of non-payment to the endorser on the 30th. The 
magistrate rejected the demand, not on account of the sum, 
but the nature of the charge — " 6s. M. for noting protest dis- 
allowed." It is unfair to say that the plaintiff shall not 
accumulate fmrther charges to perfect his claim, and at the 
same time to say that he shall not recover because he has not 
gone far enough. As to the point that the charge is not 
recoverable in the Magistrate's Court on account of the rules, 
rule 14 of the Magistrate's Court only says that the charge 
for the attendance and employment of an agent or pro- 
fessional man shall not be allowed by the taxing officer. 
But the present charge came within rule 36 — such " reason- 
able sums of money as the party in whose favour the judg- 
ment is given has paid in bringing before the Court any 
necessary witness, &c., or otherwise, such as stamps, transla- 
tions." It appeared from the index of Heineccius on Bills 
that protest cannot be supphed. Bills were practically 
known in Van der Linden's time. In 1827 the Lombard 
Bank lost £800 because the notice was not made by an 
attorney. And so in Twentyman vs. Norden the defendant 
was discharged because no demand had been notarially 
made on the maker of the note. The local practice is the 
converse of the EngUsh. The amount of the bills cannot 

P2 
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1851. make a difference. In Scotland in every case bills are pro- 
Aprii 12. tested if not paid. 

Beirangi VH 

Combrtack. Qy^j. g^y ^if^ 

Postea (April 12).— 

Wyldb, C.J., : — This is an action brought under the 32nd 
section of the Charter, to decide the point whether noting 
protest is a legal charge, and whether the decision of the 
Resident Magistrate against the charge is correct. The case, 
although involving a small amount, is of some mercantile 
importance. The Coiui; is always slow to set aside the judg- 
ment of the Resident Magistrate, because he is so much better 
able to judge of the facts, upon the vivd voce testimony of the 
witnesses, than the Supreme Court upon the mere written 
statement of the evidence, when the question is one of pure 
fact. Here a nice point of law is involved. In England 
the expenses of noting cannot be recovered against the 
acceptor. {1 Stephen's Nisi Privs,]^. 910.) Noting has only 
grown into practice within these few years. There is no 
evidence to show that the protest was noted, begun, or 
extended on the 29th. There is a difference between noting 
protest, and protest. It is a different act and a different piece 
of evidence. The charge is for making a demand, and it then 
becomes a question how far the charge is reasonable under 
the 36th rule of the Resident Magistrate's Court. The law 
of Holland is not applicable in every respect, as some of its 
enactments are no longer in force. (F. der Linden, p. 669.) 
But in England and Holland the decision of the Courts 
lately inclined to allow the charge for noting. {Leftley vs. 
Mills, i D. & E. p. 175 ; Chitty on Bills, 10th ed. p. 323 
et seq.) Unless the protest is produced, the preliminary 
step goes for nothing. Upon these grounds I should, upon 
the first view, have disallowed the charge. But looking to 
the consequence, seeing that it is a wholesome and frequent 
practice, — as it was clearly proved that the charge for noting 
had actually been made, — as that charge was not unreason- 
able under the 36th rule of the Resident Magistrate's Court,— 
as the second count claimed for disbursements, — and looking 
to the result (if the charge for noting were disallowed), that 
every person would wish to protest, — I am of opinion that the 
charge of 6s. M. should be allowed, and the Resident Magis- 
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trate's decision, disallowing that charge, be set aside and j^*V2. 
corrected. Apruia". 



MtrsGRAVE, J. : — This is a case which certainly involved a 
very small sum of money, but it is one of great magnitude 
and importance as respects the mercantile interest. I agree 
with the Chief Justice that the Court should be very slow to 
interfere with the decisions of the Resident Magistrate, where 
it is satisfied that substantial justice has been done. Since I 
have sat upon the Bench I have invariably supported the 
decisions of the Resident Magistrates, where it appeared 
that they had weighed the evidence before them, considering 
that as they had an opportunity of examining the witnesses 
personally, which I had not, they were the best judges ; and 
it is known that the Privy Council acts upon this principle 
in appeals from the Colonial Courts. But what were the 
circumstances here ? An action was brought in the Resident 
Magistrate's Court for £17. Upon the face of the plaint 
the party demanded, first, the principal sum with interest ; 
and, secondly, the particular charge which was inciured in 
consequence of the non-payment of the note. This second 
count is distinctly set forth upon the face of the summons, 
and it is upon that point chiefly that the Chief Justice had a 
difficulty in his mind in giving judgment against the decision 
of the Magistrate. A great deal of discussion took place at 
the Bar as to the difference between an inland bill and a 
foreign one. In England, it is notorious that you cannot 
sue upon a bill without producing the protest of non- 
payment. The Chief Justice remarked that we cannot be 
considered as having entirely adopted the practice of the 
mother country in this respect ; but the leading principles of 
the law of Holland in reference to bills of exchange have 
always been followed in this Court, and one of those prin- 
ciples is, that, upon the dishonour of a bill of exchange, the 
party who means to have recourse must go through the form 
of a regular protest. This bill, it is said, was discounted at 
the bank, and without such a provision, in the event of the 
death or absence of the party, the bank would be without 
the means of obtaining a judgment, in any liquid case, upon 
it. These difficulties have presented themselves to the judges 
in the mother country. Chitty on Bills (pp. 500, 501, 8th 
ed. ; pp. 322, 323, 10th ed.), after speaking of the law with 
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1851. regard to the protest of bills in other countries, refers to 



Mar. 12. 



itomtrinck. 



Aprih2: Scotland, where it is provided that the notary should demand 
• BeTO:^« vs. payment on the last day of grace, but it is not necessary to 
draw up a formal protest on that day. It is sufficient to note 
it then, and to give notice of the dishonour, in due course, 
and draw up the formal protest afterwards ; but it must 
appear that the extended protest was ultimately perfected 
from authentic evidence, for otherwise it would be invaUd. 
And in one of the best Scotch treatises, it is held that noting 
is a kind of initial protest ; which is sufficiently vaHd in the 
meantime, provided the formal protest be regularly extended 
afterwards. I am of opinion that, in this case, if the party 
had actually drawn up his protest before the tender was 
made, he would have been entitled to charge the fuU amount 
of that protest ; but if he had thought proper to be more 
indulgent, and make a lesser charge, he was entitled to do 
so. In Smith's Mercantile Law (p. 153, 4th ed. ; also pp. 267, 
268, 6th ed.) it is laid down that the holder of a bLQ is 
entitled to recover the amount expressed ra the instrument, 
and aU incidental expenses occasioned by non-acceptance or 
non-payment ; and if interest be recoverable, it is computed 
from the date of the protest. But, he adds, the expense of 
noting and protesting incurred on return of an inland biU 
are not recoverable, unless specially laid as damage in the 
declaration, — ^which, in this case, the party took the precau- 
tion of doing. (See also p. 258.) Here the Magistrate had 
positively disallowed this 6s. 8d. There can be no doubt 
that the charge is reasonable. Under these circumstances, 
although I give the Magistrate aU due credit for endeavouring 
to keep down expenses in his Court, and although I am quite 
sure that he has acted with the purest and best intentions, 
the judgment must be remitted to him for correction. 

Bowles, J. : — This case has been very fuUy argued, and 
the question now awaiting the decision of the Court seems to 
be, whether the notary's charge of 65. 8d., which has been dis- 
allowed by the Resident Magistrate, ought or ought not to be. 
allowed, as between party and party in the suit, or whether 
the notary should be directed to look to his employer for 
remuneration. The reasons which induced the Resident 
Magistrate to allow these expenses do not appear upon the 
record. This Court, therefore, can only conjecture what may 
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have been the probable grounds of his decision. If the Magis- j^^ssi.^ 
trate considered that there are days of grace in this Colony, ApAi \i. 
and that the notary was premature in making the demand Berrang« «s. 
and presentment, it is answered that several decisions of the 
Supreme Court, after solemn argument, have established that 
there are no days of grace recognised in this Colony. It has 
also been decided by the Supreme Court that it is necessary 
for the holder of a bill or note to present it for payment on 
the day on which it becomes due ; otherwise he will expose 
himself to the objection of want of due presentment. Also 
that bUls and promissory notes endorsed ought to be pre- 
sented notarially, in order to fix the liability of the endorser. 
As proof is always more satisfactory than mere assertion, in 
support and confirmation of the principles laid down, I will 
here refer to the following adjudged cases in the Supreme 
Court. The first is Cruywagen vs. Oliviera (2 Menzies, p. 254), 
where it was held that notarial protest is necessary on an 
inland bill to make endorser liable, and that notice on the 
third day is insufficient, there being no days of grace in this 
Colony. The second case is that of Farmer and Breda vs. 
Wolhuter (Dec. 1, 1834 *), where provision was refused against 
the defendant Wolhuter, the endorser, for want of a notarial 
protest. The next case I shaU refer to is that of Anderson vs. 
Hutton (1 Menzies, p. 75), where provisional sentence was 
refused against the endorser of a note, there being no notarial 
protest against the maker. The Court refused to receive 
affidavits that notice of dishonour had been duly given. The 
then Attorney-General said he did not know whether he was 
in course to ask for a day to prove — admitting that there was 
no protest, — but the Court refused provision. The fourth 
case was No. 2 on the provisional roll, the same day, same 
plaintiff, same defendants, and like judgment. Fifthly, in 
The Trustees of Randall vs. Hawpt (2 Menzies, p. 281), after 
hearing the Attorney-General at great length for the parties 
respectively, the Court held that there are no days of grace 
recognised in this Colony ; and that presentment three days 
after the note became due was not due presentment. Sixthly, 
in Re Twentyman and Warner vs. Norden (2 Menzies, 
p. 271), the Court stated that it is necessary for the holder of 
a note or bill to present it for payment on the day on which 

* Not reported. 
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1851. it becomes due, otherwise he will expose himself to the objec- 



Mar. 12, 



Combrinck 



April 12. tion of want of due presentment. As to established decisions, 
Benangivs. I will refer to Erskine's Principles (p. 9) : "A uniform tract 
of the judgments, or decisions, of the Court of Session is com- 
monly considered as part of our customary law ; and, without 
doubt, where a particular custom is thereby fixed or proved, 
such custom of itself constitutes law. But decisions, though 
they bind the parties Utigating, have not, in their own nature, 
the authority of law in similar cases ; yet where they continue 
uniform, great weight is justly laid on them. Neither can 
the judgments of the House of Peers of Great Britain reach 
farther than to the parties in the appeal, since in these the 
peers act as judges, not as lawgivers. Nevertheless, where a 
similar judgment is repeated in the Court of the last resort, 
it must have the strongest influence upon the determinations 
of inferior Courts." As qui facit per alium facit per se, the 
circumstance of the holder causing the note to be presented 
by a notary public, would seem to make no essential differ- 
ence. It has been argued, that if the plaintiff in any suit or 
action, in the Courts of the Resident Magistrates respectively, 
chooses to employ a professional man, instead of his clerk or 
servant, in giving notice of the non-payment of bUls, the 
party who employs the professional man must surely pay 
him. It was contended that it is clearly laid down in the 
14th rule that no such costs as those now claimed can be 
taxed between the plaintiff and defendant in any suit or suits 
by the clerk of the Court, he being directed by the rule, in 
the taxation of his costs against either party, to disallow any 
charges for the attendance of a third party. This appears to 
me to be a complete misconstruction and perversion of the 
meaning of the 14th rule, which permits parties to appear in 
Court and conduct their case by agents, but without allowing 
any charge whatever for the attendance of such persons. 
Such an interpretation of the 14th rule would almost amount 
to an exclusion of the necessary charges for the attendance 
of witnesses and the production of documentary evidence. 
Was the attorney authorized by writing, under the hand of 
the plaintiff, and filed with the clerk of the Court, to appear 
for him to conduct his case as his agent ? If the record 
shows that this must be answered in the negative, how can the 
argument founded on the 14th rule, touching the proceedings 
in the Magistrates' Courts, be applicable to the present law ? 



Combrinck. 
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Again, it is said that, on reference to Bayley on Bills (ch. 7, J®^i2 
s. 2), it will appear that no inland bill under £20 need be April \i. 
protested ; and if that be the case how can the present charge Berrang6 m. 
be sustained ? (Chitty on Bills, ch. 10, s. 6, p. 312, 10th ed., 
and note at the foot.) The answer to that argument is, that 
by the 31st section of the Royal Charter the Supreme Court 
is to decide according to the laws in force within this Colony, 
and that the statutes of 9 & 10 Will. III. c. 17, and 3 & 4 
Anne, c. 9 (though they may be looked at by the way of 
instruction and illustration and analogy), have never been 
extended to and are not in force within the Colony. No dis^ 
tinction as to amount has ever been made in this Colony, 
excepting that by Proclamation, 22nd August, 1822, promis- 
sory notes, bUls of exchange, drafts, or undertakings in 
writing, being negotiable or transferable, for a less sum than 
50 rds., or £3 15s., are forbidden to be issued, under a penalty 
of 150 rds. for every such offence. The note in this case is 
for £17, and no law has been shown to exist by which a 
notary is prohibited from protesting a bUl or note for that 
amount. By the law of most foreign nations (Pothier, 217) 
a protest is or was essential in case of dishonour of any bill. 
In Scotland both foreign and inland bills must be equally 
protested. {Chitty on Bills, 8th ed. p. 14*.) I shall now pro- 
ceed to make some few observations on the subject of noting 
or protesting. In Byles on Bills (p. 257, 11th ed.), he says, 
" The protest should be begun at least (and such incipient 
protest is called noting) on the day on which the acceptance, 
or payment, is refused ; but it may be drawn up and com- 
pleted at any time before the commencement of the suit. 
' Noting ' is a minute made on the bill by the officer at the 
time of refusal of acceptance or payment. It consists of his 
initials, the month, the day, the year, and his charges for 
minuting ; and is considered as the preparatory step to the 
protest." " Noting," says Mr. Justice Buller, in LefUey vs. 
Mills (4 D. & E. 175), " is unknown to the law, as distin- 
guished from the protest. It is merely a preliminary step to 
the protest, and has grown into practice within these few 
years." A bill, however, is often noted where no protest is 
either meant or contemplated, as in the case of many inland 
biUs. The use of it seems to be that a notary, being a person 

* But see note to 10th ed. p. 312, and 19 & 20 Vict c, 97, s, 7,— Bdj 
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1851. conversant in such transactions, is qualified to direct the 
April 12. holder to pursue the proper conduct in presenting a bill, and 
Berrang^ vs. mav, upon a trial, be convenient evidence of the presentment 
and dishonour. In the meantime the minute of the notary 
accompanying the return bill is satisfactory evidence of non- 
payment or non-acceptance to the various parties by whom 
the amount of the bill may be successively paid. In Brooke's 
Notarial Practice this matter is set forth and explained as 
follows ; and upon the principle that peritis credendum est in 
sua arte, it is deserving of attention : — " Table of fees and 
charges. — Noting each bUl of exchange or promissory note, 
including the copying of it in the books of registry or protest 
book, the presentment, the entry in the book, and the attend- 
ance to return the bill or note to the client, 2s. 6d." The 
noting of a bill of exchange, or promissory note, is a ceremony 
quite distinct from, and independent of, the protest ; though 
often a prelude to, or accompanying the protest. It is an 
every day's occurrence, in the case of inland bills, that the 
noting remains a distinct and independent ceremony, and 
that there is not any further protest made. " If, on present- 
ment, the biU should be accepted, or the bUl or note should 
be paid, a fee of 2s. 6d. is payable by the client to the notary 
for the copying of the bill or note into the book of registry 
(which is recommended to be always done before sending it 
for presentment, in order to guard against loss or accident), 
and for presentment, attendances, &c., &c. Noting and pro- 
testing ditto, for a sum under £20, including stamp duty of 
2s., 9s. 6d.": the noting and protesting being blended together 
under one head, and showing, by the way, that in England 
protests are made for sums under £20. " Ditto, if £20 and 
under £100, including stamp duty of 3s., 10s. 6d., with ad 
valorem fees and stamps proportionally. The fee of 7s. 6d- 
(exclusive of the stamp) includes the copying of the bill or 
note into the book of registry, the presentment, &c. ; but if 
not done on the same day {i.e., making the protest), then 
the additional fee of 2s. Qd. for noting, &c., is payable. 
N.B. — Whenever a notary has to send a bill or note for pre- 
sentment at any distance out of the city or town where his 
office is, he is also entitled to charge car or cab hire." (See 
also Chitty on Bills, 9th ed. p. 465 ; Kyd on Bills, pp. 87, 97 ; 
and Byles on Bills, pp. 258, 259.) In Heylyn vs. Adamson 
(2 Burr. p. 669), Lord Mansfield considered a promissory 
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note endorsed as similar to a bill of exchange. " When it is issi. 
endorsed," he says, " the resemblance begins, for then it is an Apni 12. 
order by the endorser upon the maker to pay the endorsee, Berrang« vs. 
which is the very definition of a biU of exchange." And the 
decisions of the Court seem to have estabUshed that promis- 
sory notes endorsed are to be placed upon the same footing 
as bills of exchange. I can see nothing improper in the cir- 
cumstance of a notary's protesting a bill or note of £17. The 
noting and protesting of bills seem to belong to the proper 
and legitimate functions of a notary. It has been shown that 
there was nothing irregular in making the formal demand 
and presentment of the bill for payment on the day it became 
due ; but, on the contrary, that it was only using proper 
diUgence, and was in conformity with established decisions 
of the Supreme Court that there are no days of grace recog- 
nised in this Colony. Considering that in this case the 
protest was actually extended (for it is annexed to, and forms 
part of, the record), and that no charge was made for stamps, 
I cannot consider the charge of 6s. 8d. as excessive or un- 
reasonable. The endorser and the maker may apportion the 
two three-and-fourpences which go to make up that amount 
respectively between themselves. I think the Magistrate 
should have allowed something in respect of this notarial 
charge, whereas he has taxed it oflE altogether, disallowing 
even the sum of 3s. 4d., which, it appears, was originally 
tendered by the defendant. In Grotius, bk. iii., ch. 13, s. 9, 
we find : "If the acceptor makes default in payment on the 
day specified he is liable for all costs, damages, and loss of 
profits {lucrum cessans) arising therefrom." Again, bk. iii., 
ch. 45, s. 4 : " If the biU of exchange be properly accepted, 
but is not paid on the day of payment, he (the notary) is 
bound to make a protest thereon within eight or fourteen 
days, or otherwise within a short time, according to circum- 
stances." Section 5 : "But should he not do'so, he will lose his 
recourse on the drawer of the bill." In a case tried before 
the Circuit Court at Worcester, on the 17th November, 1848, 
— Munnilc vs. Meiring — the judge gave judgment for the 
plaintiff against the defendant, the maker of a promissory 
note, which had been subsequently endorsed, and £1 was 
allowed by the taxing officer as costs of the protest. Had 
the defendant in review paid the bill on presentment, then 
and in that case the party employing the notary would have 



76 

1851 had to pay the notarial fee. But in the present case the 
April 12. party having made default in payment should be held liable 
Berrangsw. for thesc costs and expenses. On these grounds, and also for 
the reasons so ably and convincingly stated by the Chief 
Justice and Mr. Justice Musgrave, I think the proceedings 
should be corrected, and judgment given for the plaintifE in 
review. 

Judgment accordingly for plaintiff in review, with costs. 



rpiaintiff's Attornej-s, EEDEiJNGHuys & WESSEis. 
LDefendant'B Attorneys, C. & J. BDISSINN4. 
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RuDD VS. Thebon. 



Provisional Sentence. — Variance between Note and Description 
in Summons. 

Provisional sentence refused on a promissory note dated April 
12th where the summons described the note sued upon as 
dated April Wth. 

1861. Watermeyer moved for provisional sentence on a promis- 

May^s. gQj.y jjQ^g £qj. £g2 jg^ drawn by the defendant and dated 

TherVn.- April 12th. 

Ebden, for the defendant : — The note is described in the 
summons as dated 11th April, 1850, for value received in 
goods, " and for the better securing of which defendant had 
passed a deed of hypothecation, dated 15th AprU, of a certain 
lot of ground, &c., which note became due at a day now past, 
and of which with the deed aforesaid the plaintiff is the legal 
holder." The note which has been produced by the plaintiff 
bears the date 12th and not the 11th of April. 

The Court held the variance fatal, and refused provisional 

sentence. 

[Plaintiff's Attorneys, BEEEANOft & Hofmeyk.] 
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Syfret, Wollaston's Trustee, vs. Wollaston. 

Insolvency. — Collusive payment by Debtor. — Ordinance No. 6, 
1843, ss. 84, 86, 90, 94. 

H. W., defendant's brother, carried on business in Ca/pe Town, 
and defendant carried on business independently at Beau- 
fort West. In beginning of 1849 defendant owed H. W. 
£3000, and in April and August, 1849, drew bills for 
that amount in favour of H. W. The bills were drawn 
on H. S. W., father of H. W., who resided in England. 
H. W. had no effects of H. S. W. in his hands at the time 
the bills were drawn, but H. 8. W. had lent both to H. W. 
and to defendant considerable sums of money. H. W. did 
not discount the bills, but sent them to H. S. W. There 
was no proof thai defendant when he drew the hills knew 
that H. W. was in insolvent circumstances, but in August 
he knew that he was in difficulties. In December, 1849, 
H. W. surrendered. In an action by his trustee to have 
the settlement of £3000 set aside as fraudulent and collu- 
sive under Ordinance No. 6, 1843 : Held, — that the settle- 
ment could not be so set aside. 

This was an action to set aside a certain collusive or pre- issi.' 
tended settlement or colourable satisfaction of a certain draft jum lo. 
formerly due by the defendant to Hemy WoUaston, trading syfretTwoUaB 
as Wollaston & Co., before the sequestration of his estate. *8°wSafton. 

The declaration set forth that, — 

Henry Wollaston, trading as WoUaston & Co., who sur- 
rendered his estate on the 24th December, 1849, carried on 
business as a trader in Cape Town for several years. 

The defendant, who is the brother of Henry WoUaston, 
and who carries on a business in Beaufort West, became 
largely indebted to the latter. 

H. S. WoUaston, the father of H. WoUaston and the 
defendant, residing in England, was at the time of the fraud- 
ulent and undue proceedings hereinafter mentioned involved 
in pecuniary transactions with his son H. Wollaston, and 
was a considerable creditor of the latter. In the year 1848 
H. Wollaston became greatly embarrassed and distressed, and 
unable to pay his debts, and in August, 1848, he began to 
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1851. contemplate the sequestration of his estate as insolvent, and 
S^io. his difficulties increased more and more till he surrendered 
syfret, woUas- his estate. 

'™wSt™. In January, 1849, an agent of the firm of Frith, Sands & 
Co., who were creditors of H. WoUaston to the amount of 
£11,060 10s. 9d., arrived in the Colony, and being unable to 
obtain any satisfaction of the debt, instituted certain legal 
proceedings in the months of February and April, 1849, for 
the purpose of restraining H. WoUaston from collecting or 
alienating certain debts due to him by the defendant and 
others. 

After H. WoUaston had succeeded by divers statements 
and allegations in rendering the said proceedingsunsuccessful, 
as well as for a considerable time before such proceedings 
were commenced, he did httle or nothing in the way of his 
business, and was confined by his notoriously poor and bad 
circumstances to the realization of debts due to him in order 
thereby to stave off sequestration by paying his creditors in 
this Colony, who were few and only to a smaU amount, and 
in the meantime to support himseK and his family. 

Whilst the said H. WoUaston, availing himseK of the fact 
that the firm of Frith, Sands & Co. were held by this Court 
not to be in a condition to prove the amount of the debt due 
to them, was withholding the surrender of his estate, H. S. 
WoUaston the father, the defendant, and H. WoUaston com- 
bined and agreed together to benefit themselves or some or 
one of them at the expense of the creditors of H. WoUaston. 

In pursuance of this agreement and combination the de- 
fendant on the 4th AprU, 1849, drew four sets of bUls upon 
H. S. WoUaston in England in favour of H. WoUaston for 
£500 each set, or £2000 in aU, and deUvered the same to 
H. WoUaston. 

On the 18th August, 1849, in further pursuance of the 
agreement and combination, the defendant drew and deli- 
vered to H. WoUaston another set of bUls in like form as the 
others aforesaid for the sum of £1000 ; and these five sets of 
bills were passed to the credit of the defendant in the books 
of H. WoUaston, whereby the debt due by the defendant to 
H. WoUaston, which was more than £3000, was reduced, and 
the estate of H. WoUaston was from thence deprived of £3000, 
which but for the drawing and delivery of the bill would 
have been due from the defendant. 
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When the defendant drew and delivered the aforesaid bills issi. 
he had no effects whatever in the hands of H. S. Wollaston Jule id. 
the father, and drew and deUvered them in pursuance of the syftetT^oUas- 
combination and agreement, and with due notice that H. *8.°w^ton, 
Wollaston was wholly insolvent and indebted and pressed to 
pay great sums of money which he could not pay, in order 
and with the knowledge and understanding that the bills 
should be endorsed and delivered by H. Wollaston to H. S. 
Wollaston in liquidation of so much of the debt then due by 
the former to the latter ; the bills were endorsed by the former 
to the latter for no value if not for the said bygone debt. 

The effect of this drawing and delivery of the bills has 
been that the estate of H. WoUaston has been deprived of an 
asset of £3000 in consequence of a combination and agree- 
ment to have recourse to the device of drawing the bills 
aforesaid, not originating in or involving any real or bond fide 
transaction, but solely designed to prefer H. S. Wollaston as 
a creditor in case the defendant was to be required by the 
said H. S. Wollaston to pay to him the amount of the bills, 
or otherwise to benefit the defendant at the expense of the 
creditors of H. Wollaston by enabhng him to take credit as 
against his just debt for bills drawn by him upon his father, 
but not to be paid him, his father, or himself. 

Wherefore the plaintiff as trustee of H. WoUaston's estate 
prayed that this colourable and coUusive settlement or pre- 
tended satisfaction of the debt due by the defendant to the 
extent of £3000 might be set aside. 

The defendants pleaded the general issue. 

For the plaintiff it was proved : that the insolvent had 
carried on business in Cape Town under the name of Wollas- 
ton & Co. ; the defendant carried on an independent business 
at Beaufort West. In the months of April and August, 1849, 
the defendant, who was indebted to Wollaston & Co., gave 
them certain bills drawn on his father, H. S. Wollaston, 
residing in England. These bills were not discounted here, 
but were sent to England to H. S. Wollaston. In December, 
1849, WoUaston & Co. surrendered their estate. 

In April, 1848, there was a balance in defendant's favour 
of £2950 ; subsequently he became indebted to the insolvent, 
but he was unable to say how much he owed the latter in 
January, 1849. In that month he passed a mortgage bond 
to the insolvent for £2000 ; £1000 in cash, and £1000 in 
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1861. bills which were drawn on the father, H. S. WoUaston, and 
jmfeio. paid. Never since he had been in the Colony had he had 
syftetTwoiias- any assets in his father's hands, but he had permission to 
M.^woUMton! draw. He had before drawn for £1000 on his father in 
favour of the insolvent, but he thought it was discounted in 
the usual way, and did not know it was to go to his father ; 
he suspected it to be so, but never asked the insolvent about 
it, though he must have heard it from the latter. He never 
had any intimation for what purpose the bills now sought to 
be set aside were designed ; never had any suspicion, though 
he now knew his father had them. On the 4th December, 
1849, he received a letter from his father which contained 
this extract : " I am, however, much gratified by the reflec- 
tion that the course I did adopt has proved of that service I 
expected to you, at the same time that it has through your 
instrumentality enabled me to become extricated from some 
part of my entanglement from Henry ; and as respects the 
£4000 odd still due to me on balance of account, I always 
considered the amount as adventured at my risk for his benefit 
and never touched the interest ; but now that a scramble is 
taking place I may as well claim my share, especially as it 
seems there is an intention to upset him." He considered he 
was indebted to his father in £2000 for drafts ; he had drawn 
£4000, but his father only claimed £2000. He could not 
produce certain letters from the latter ; he thought they 
must have formed part of a number of letters from his father 
which he had destroyed. (The defendant was twice examined, 
and admitted on the second examination that he had de- 
stroyed several letters since the first.) He stated he had 
destroyed all the correspondence between his father and himself, 
as the trustee threatened to bring an action against the former, 
and he was fearful lest they should contain matters prejudicial 
to his interests, and as he had settled with his father the whole 
amount owing to him. 

He denied there was an understanding between the insol- 
vent and himself that when he got goods from the former he 
would draw on his father for the proceeds. He had never 
paid his father any portion of the £2000. When he sent the 
bills now sought to be set aside he did not know they were 
intended for his father ; but he admitted " it was reasonable 
to presume " that when he drew the last draft of £1000 the 
insolvent had told him what had been done with the other 
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drafts for £2000. In April, 1849, he had no reason to doubt issi. 
the solvency of the insolvent. Jme lo'. 

In August, 1849, the defendant's and insolvent's account Syfret, woUas- 
was closed, the defendant paying the balance (£70) in cash. »«• wouaaton.' 
The insolvent occasionallypressed the defendant for payment. 
All the Cape creditors of insolvent had been paid. At the 
end of 1847 Messrs. Frith, Sands & Co. ceased to consign to 
the insolvent, and he got little or no goods after that from 
England. The defendant admitted that he first suspected 
the insolvent was in difficulties when he heard the latter no 
longer received goods from England. In 1849 the insolvent 
was pressed, but met his engagements. In August, 1 849, he 
was embarrassed, and surrendered his estate in December, 
1849. 

In August, 1849, a bill was drawn by the defendant for 
£1000 in favour of Messrs. Eagar, Home & Co. on H. Wol- 
laston. This was returned protested, and afterwards paid by 
defendant. Eagar, Home & Co. assisted insolvent in 1848 
to the extent of £4500 between the months of July and 
August ; they then saw a statement of his affairs and thought 
him perfectly solvent. The deficit in his estate was £22,000. 
A letter of the 21st June, 1849, from the insolvent to the 
defendant was put in, containing the following extract : — 
" Your plan can be adopted if you wish it, but there is no 
hurry ; and depend upon it your wishes shall be carried out 
to the utmost in my power." 

C. J. Brand (with him Ebden), for the defendant, moved 
for absolution from the instance on the ground that there was 
no evidence of collusion, no evidence of contemplation of in- 
solvency, and no knowledge on the part of defendant of his 
brother's insolvency. 

Porter, A.-O. (with him Watermeyer), conPra, contended 
that the Court could not force the plaintiff to act as in a case 
of nonsuit ; that what had been urged by the defendant was 
upon the gist of the action, and not as to the validity of the 
action as laid in the declaration ; and that, without entering 
into the merits of the action and its proof, he contended that 
the Court could not force the plaintiff to abandon his suit ; 
and he awaited the judgment of the Court upon the whole 
case. 

The Court considered that absolution from the instance 

Vol. I. ^ 
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1851. was not in principle or proceeding as a nonsuit, and that the 
K 10. plaintiff was entitled to claim a full hearing of his case before 
SyfretTwoUas- the Court proceeded to any judgment, and therefore directed 
rs"woSton. the defendant to proceed on the defence. 

For the defendant the following letters were put in :— 
From the insolvent to the defendant. 

I. 23rd March, 1848, enclosing invoice and promissory 
note for the amount of £264 for acceptance. 

II. 12th Oct., 1848, enclosing invoice for £432 and blank 
promissory note for the amount for acceptance. 

III. 1st June, 1848 : " There is a hitch in George's draft 
on me, so I think you had better draw on the governor for 
the sum agreed upon. But draw in biUs of £500 each. W. 
& Co. will credit you whenever used." 

IV. 22nd June, 1848 : "As soon as any (gunpowder) 
arrives we will purchase for you. Drafts on H. S. Wollaston. 
You can draw on whose order you like. As they wUl go direct 
to Mr. H. S. W. it is of no sort of consequence." 

V. 6th July, 1848 : " On diflficulty of obtaining discount 
for our acceptances." 

VI. 26th Oct., 1848 : " Give me a sketch of what you 
expect to be able to do in the way of remitting. If any- 
thing can be sent in next month it will assist my financing 
materially." 

VII. 16th Nov., 1848 : " We urge upon you the necessity 
of doing all in your power to remit as much as possible, as 
we look to your compUance with the arrangements when here 
for meeting our bills as they fall due ; we allude more par- 
ticularly to the promise of obtaining about £1500 in next 
January or thereabouts. — (Signed) Wollaston & Co." 

VIII. 7th Dec, 1848 : We regret to learn .... you 
cannot remit us in January the amount we expected. . . . 
We trust you will be able to send us good bills on this place." 

IX. 25th January, 1849 : " In consequence of your having 
ceded this day as collateral security to the C. of G. Hope 
Bank your bond for £2000, we beg to enclose, receipted for 
your protection, your prom, notes as under " — to the amount 
of £1407 10s. lid. 

X. 19th April, 1849 : " I foresee tightening of money. . . • 
From your letter I gather you will probably want an advance 
of £500. You must of course keep as far as you can out of 
cash advanced." 
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XI. 26th April, 1849, from defendant to insolvent: " I am issi. 
glad that the action brought by H. Ross & Co. against you jSiew. 
was so summarily disposed of. Mr. R. will now perhaps think syfretTwoUaa- 
it best to trust to the honesty of an old-established firm." ^"wSton 

XII. 12th April, 1849. Insolvent to defendant: "We 
regret that the time was inconvenient for you to remit us, 
but as we shall not send the whole of the bills to England 
immediately, the inconvenience we hope will not prove 
great." 

XIII. 3rd May, 1849. Insolvent to defendant : " Your 
account current shall be made up and forwarded as you 
requested. We have credited you with the bills on H. S. H. 
WoUaston, amounting to £2000, at 2 per cent, premium. 

XIV. 10th May. Defendant to insolvent : Agrees to the 
premium. 

Some other letters of May and July enclosing account, &c. 
Counsel was heard. 

Cur. adv. vult. 

■ Postea (10th June), — 

Wylde, C.J. : — The gist of the action, even as to facts, 
depends upon how, upon the averments, the defendant can be 
taken to have agreed with father and brother to benefit him- 
self. As to the transactions between the defendant and the 
insolvent, it was unnecessary to refer back if at the time of 
the payment in April, 1849, the defendant was bond fide 
indebted to the insolvent ; that that was so has been proved, 
and the defendant has made the payment on account. How 
then can he be said to have made the payment at the expense 
of the creditors ? The debt was a bond fide one, and the pay- 
ment was made by negotiable bills in the ordinary course of 
business. 

But the fraudulent charge rests upon the facts that the 
bills were on the father, and the defendant had no effects in 
his hands. But how if they had been drawn on a stranger 
or a banker ? There is no proof of any combination to serve 
the father ; while the advance if made by the defendant to 
pay the father would not save, but hurry on, insolvency, as 
the funds might have been otherwise disposed of. There was 
no pretended but a real satisfaction. But it is questionable 

G2 
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1851. if the action is sustainable at common law, even if the aver- 

june lo'. ments are proved, by virtue of the Ordinances which abrogate 

syfret, woUas- all former laws, &c. The case, if it affords any remedy to 

ss.'woiiaston.' the Creditors, lies under an iUegal preference on the part of 

the insolvent. 

The defendant has paid his debt for which he is respon- 
sible to his father, and therefore the same as if to a stranger. 
He closed accounts with his creditors in August, and is not 
impHcated as to how he disposed of the payments. But non 
constat that he might not have insisted that his debt should 
be liquidated in favour of his father. The act of preference, 
as regards its validity, would have remained wholly with the 
insolvent. 

The fraudulent combination, if it is chargeable, depends 
upon two points : 1st, on the insolvency at the time the bills 
were given ; 2nd, on the defendant's knowledge of it ; and 
neither has been proved. For as to the first point, we have 
the facts that all the Cape creditors were paid, that Frith, 
Sands & Co. were the only creditors on the spot, that the 
business was carried on for months afterwards, and that 
Eagar gave his aid and opinion. And as to the second point, 
the defendant has denied any knowledge of it, and, moreover, 
he was not on the spot where the insolvent carried on business. 
The defendant continued to deal with the insolvent after the 
bills had been drawn. He had made a payment in four bills 
and on account. And he was not answerable for his father's 
proceedings or for his letters. Then as to the destruction of 
the letters, that was of no effect as tb the action against the 
defendant, for his account was closed and at an end, and the 
destruction was made legally and in the course of business. 

There was no proof that he had paid only for his father's 
benefit. The insolvent would readily have taken the biUs in 
satisfaction. Moreover, Wallace, as agent of Frith, Sands 
& Co., would have taken out compulsory sequestration if open 
to them during the year 1849 ; therefore there was no 
judgment unsatisfied, or other act of insolvency, as defendant 
would have known and taken advantage of it. The judgment 
of the Court must therefore be for the defendant, with 
costs. 

MtrsGRAVB, J.: — It is unnecessary to refer to the law of 
Holland, in respect of the Ordinance by Sir R. Bourke, and 
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afterwards of Ordinance No. 64. The provisions were deemed issi. 
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severe and were modified ; and an Ordinance was passed with Jme lo'. 
the same reservation as to the entire administration of the syfretTwoiiaB- 
estate. The clause as to acquittances clearly applies to this i)s.°woUMt»n.' 
case as to collusive payment, and the plaintifiE was bound to 
proceed, if at all, upon that section. The action is not upon 
the validity of a payment by an insolvent, but by a debtor to 
his creditor. In Burton's Insolvency (p. Ill) the difference 
between payment to and by an insolvent is referred to ; the 
payment must be after sequestration, or after knowledge of 
an order — pubhcation of sequestration being notice of all.* 

The last Ordinance goes further, and payments are valid 
up to the very order of sequestration. This appears to be the 
case on reference to sections 84, 90, and 94 of Ordinance 6 of 
1843, and the debt must be existing at the time of the order. 
Then there is the qualification in section 86 as to payments 
made in the due course of business. But in section 94 (which 
treats of payments by debtors to the insolvent) there is not a 
word as to collusion, and payment remains as in Ordinance 
No. 64, without regard to collusion or otherwise. Aliter in 
cases of gross fraud, as, for example, where the insolvent seeks 
payment of his debt before it is due. The 94th section would 
have met this case, namely, whether it was a payment bond 
fide and justly made, f.or the clause seems exactly to apply. 

The destruction of the letters could not affect the settle- 
ment finally closed between the insolvent and the defendant. 

As long as biUs of exchange are in existence they amount 
to a discharge of the debt. (Roscoe N. P Evid. p. 360, and 
pp. 38, 39), where it is laid down that bills are primd facie 
payment. Why was not the father sued upon the assumed 
facts ? The Court must presume the bills are in existence 
until the contrary is proved. {Kerslake vs. Morgan, 5 D. & E. 
p. 515 ; Kirig vs. Milsom, 2 Camp. p. 5.) As to the know- 
ledge of insolvency, the defendant had nothing to do with the 
embarrassment of the insolvent, but only as to the knowledge 
of an order of sequestration. (Foxcroft vs. Devonshire, 2 Burr. 
938.) 

The examination of the defendant must be taken alto- 
gether. He has absolutely denied any knowledge as to the 

* "I take this to refer to the invalidity of a payment to an insolvent, — 
Ed. 
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1851. bills going to his father, and the plaintiff is bound by that 
jSi^io. answer, except he prove the contrary by the testimony of 
syfretT^FoUas- two witnesscs. (CJi. Eq. Ind. p. 988.) I therefore concur that 
vs. wouaston.' judgment should be for the defendant, with costs. 

Bowles, J., concurred. 

nPlaintiff'B Attorneys, J. & H. REID. 1 
LDelendant's Attorney, A. Hdtchinson.J 



Catjvin vs. Landsbeeg. 



PleadiTig. — Set-off. — Claim in Reconvention. — Exception. — 
Principal and Agent. — Rule of Court, No. 18. 

The defendant was sued for breach of a charter-party entered 
into with the plaintiff. In his plea he joined issue, and 
made a claim in reconvention in his capacity as agent for 
another, on whose account he alleged the charter-party was 
executed. An exception to this reconventional claim that 
the defendant could not plead in two capacities, overruled. 

1851. This was an argument on exceptions. 

June 12. rpj^g action was for payment of freight and primage due 

cai^^CT. upon a charter-party. 
landsberg. rpj^^ declaration set forth that. 

On the 19th July, 1850, the parties entered into the 
following agreement by charter-party, viz. : — 

" Charter-party. 
" Cape Town, 19th July, 1850. 
" It is this day mutually agreed between Cauvin, owner 
of the Emma, burthen 81 tons, now in Table Bay, and 
Landsberg, of this city, merchant, that the ship being light, 
staunch, and strong, and every way fitted for the voyage, shall 
with all convenient speed proceed to Walker's Bay and there 
load 100 tons of flour and meal, or any other articles which 
the charterer's agent may see fit ... . and being so loaded, 
shall proceed to East London, or so near thereunto as she 
may safely get, and deliver the same on being paid freight 
at the rate of 37s. M. and 5 per cent, primage per ton of 
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200 lbs. Dutch weight, the act of God, &c., and all and every issi 



June 12. 



Landsberg. 



other dangers and incidents of the seas, rivers, and naviga- „ 21'. 
tion of whatever nature and kind soever during the said cauvin««. 
voyage always excepted. The cargo to be shipped and dis- 
charged from the ship's tackles at the risk of the charterer. 
Freight to be paid on unloading and right delivery of the 
cargo in Cape Town in a bill at three months' date from day of 
last delivery. Ten fair working days are to be allowed to the 
said charterers (if ship not sooner dispatched) for loading the 
ship at Walker's Bay, and ten fair working days for unload- 
ing the ship in East London. . . .Demurrage over and 
above the said laying days at £5 a day. Penalty for non- 
performance of foregoing articles £200." 

The plaintiff caused the ship to proceed to Walker's Bay, 
and on the 20th August, 1850, the ship arrived there, and 
received on board 100 tons of flour and meal. 

The ship then proceeded to East London, and arrived 
there on the 15th November, 1850. 

On the 29th November, the whole of the cargo was deli- 
vered at the ship's side to the defendant's agent, who then 
accepted and gave the following receipt for the same : — 

" East London, 29th Nov., 1850. 
Received from the schooner Emma 1040 bags meal and 
100 bags flour. 

" (Signed) Walter Scott." 

The plaintiff has performed all things, &c., and has earned 
and is entitled to £192 18s. &d. for freight and primage, but 
the defendant has refused to give him his bill at three months 
and to pay the £192 18s. Qd. 

The defendant pleaded the general issue. 

And for a claim in reconvention, that by virtue of the 
charter-party it was the duty of the plaintiff to provide and 
furnish the Emma hght, staunch, and strong, and in every 
way fitted for the voyage, and to provide a competent master 
and crew, who should use in the receiving, carrying, and 
delivery of the cargo to be received at Walker's Bay to 
be carried to East London due and reasonable skill and 
diligence. 

In the making of the charter-party the defendant acted 
for and on behalf of Smales of Caledon, who in fulfilment of 
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^1851. the charter-party, and trusting in the charter-party and the 

.■ 21' sufficiency and fitness of the schooner and her fittings, and 

cauvin vs the Competency, skill, and diligence of the master and crew 

thereof, shipped on board the Emma meal and flour to the 

value of £1500. 

The said schooner was in every way unfitted for the 
voyage ; was not furnished with reasonable and proper sails, 
such as she had being bad and decayed ; was not sufficiently 
provisioned, whereby she had to deviate ; was infested with 
rats, had no cat ; was leaky and admitted sea- water into 
the hold ; the master and crew did not use due and reasonable 
skill and diligence in the receiving and carrying the cargo, 
whereby the schooner did not take in and carry the cargo 
with due and reasonable dispatch, but expended a most 
unusual and unnecessary length of time in taking in and 
carrying the cargo, viz., three months : owing to all which 
the cargo became greatly damaged, injured, and depreciated ; 
and the said Smales, on whose part and behalf the defendant 
entered into the charter-party and denies the claim in con- 
vention and makes the claim in reconvention, has been 
damnified to the extent of £774 19s. Id. Wherefore the de- 
fendant prays that the plaintiff may be condemned to pay 
him the said sum. 

The plaintiff replied generally to the plea. 

And to the claim in reconvention, excepted on the ground 
that it is not by law competent to the defendant who has been 
summoned to answer the plaintiff in an- action wherein by 
virtue of a contract alleged to have been entered into between 
the plaintiff and the defendant personally, and not as agent 
of any party, an amount is claimed alleged to be due to the 
plaintiff by the defendant personally, and to which the de- 
fendant personally, and not as agent of any other party, has 
pleaded in convention, to assume in reconvention a character 
and capacity different from that character and capacity in 
which he has been sued and on which he has pleaded in 
convention, and to claim damages from the plaintiff which, if 
due by the plaintiff, are not claimed by the defendant as 
sustained by him personally but as sustained by one Smales, 
or by him, the defendant, in his capacity as agent to the said 
Smales, to which capacity no allusion is made in any portion 
of the pleadings in convention. 

The defendant replied, generally. 
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Ebden, for the plaintiff : — The legal construction to be put issi 
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upon the plea is, that the defendant asks for a payment. See „ 21! 
Voet (5, 1, 81), " It is clear that reconvention cannot be in- cauvin»s. 
stituted against all plaintiffs, but then only if they have *"'*^ ^^^' 
brought the action in their own right. Therefore, although a 
tutor, curator, agent, administrator and others in similar 
positions proceeding for their pupils and others whose busi- 
ness they transact, may indeed be sued in reconvention for 
that which in their turn the pupils and others for whom they 
appear are said to owe to the defendant sued by them ; they 
caimot, however [be sued in reconvention], for that which 
they themselves in their own name, not as tutors or adminis- 
trators are bound to do, pay, or restore ; lest while perhaps 
they are afraid of proceeding in convention for fear of the 
reconventional claim and delay in consequence, the interests 
of their pupils and those whose business they transact should 
be neglected. So, vice versd, such parties proceeding in their 
own name are not held to suffer a reconventional claim on 
account of a debt due to the defendant in convention by those 
whose guardians they are, or whose business they transact. 
And therefore by no law can compensation of money which 
the tutor himseK owes to the defendant be pleaded in recon- 
vention against a tutor claiming on behalf of the ward." 
( Van der Linden, p. 417 ; Van Leeuwen Inst., p. 553.) A set- 
off and claim in reconvention are similar. It is laid down in 
3 Bl. Com. (p. 305)* that a set-off is equivalent to compen- 
sation. In Chitty on Contracts, pp. 848, 849 (9th ed. pp. 786, 
787) it is said that a set-off can only be claimed under the 
same right. So also 2 Poth. Law of Contracts (p. 114). 
(See Evarhs^ 3rd ed. p. 98.) 

Watermeyer, on the same side : — To sustain a claim in 
reconvention, the parties must be the same as in convention, 
and must sue exactly in the same right. But here the 
character is changed. 1 Van der Linden Pract. (170) : there 
is a change of quality. There is no allegation that the 
defendant has suffered any damage ; he therefore cannot call 
upon us for damages. 

Porter, A.-G., for the defendant, referred to the policy. If 
the freight were paid and the defendant could bring an action, 
a fortiori he can claim in reconvention. As to recovering 

* See Steph. Gomm. (7th ed.) bk. iii. pp. 503, 504, and note.— Ed. 
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1851. over from a principal when known, see Thomson vs. Daven- 
■■ 2 1. port, (2 Sm. L. C. p. 309, and notes.) An agent may sue on a 
cauvin vs. note given in his name. (Story on Agency, s. 394, and p. 490, 
and s. 163.) As to when an agent may sue and be sued on a 
contract entered into under due authority, and whether he 
describes himself as an agent or not, whether principal be 
known or unknown, and generally on actio exercitoria et 
institoria, Story on Agency, s. 160 a ; n. 2. p. 195 ; ss. 270, 
342.) In Joseph vs. Knox (3 Camp. p. 320) it was decided 
that a person who ships goods in an English port as the 
agent of the owner of the goods resident abroad and pays 
the freight for them may maintain an action in his own 
name for not delivering them according to the bill of lading. 
See also Voet (5, 1, 81, quoted by plaintiff) and Voet (5, 1, 
88). The claim in reconvention is for damages for a breach 
of contract. Other authorities are Arch, on Civil Pleading, 
Harr. Dig. (p. 2035) ; Voet (11, 2, 1, ne dividatur causae conti- 
nentia); Paley Principal and Agent (p. 370); Atkyns vs. Amber 
(2 Esp. p. 493). Agents are liable on contracts made on behalf 
of principals. (Leadbitter vs. Farrow, 5 M. & S. p. 345.) 

Ebden, in reply : — The argument of the defendant has 
been upon the merits only. The case is a simple one of in- 
terpretation, to be decided upon the pleadings. The question 
is, can a defendant plead the general issue to an action and 
then sue in account in another character ? An agent and 
principal caimot sue in the same action. (Chitty on Con- 
tracts, p. 851.) Take an insurance broker : a parallel case 
would be that he cannot set-off for the interest of his prin- 
cipals. The plaintiff excepts on the ground that the record 
is repugnant ; he only knows what is on the record. Title 
cannot be set up in a plea of the general issue ; so far, 
therefore the defendant is the principal. The record is not 
a proper one upon the rules of special pleading. Joseph vs. 
Knox was argued by the defendant on the merits. 

Cur. adv. vult. 

Postea (June 21), — 

Wylde, C.J. : — This is an action to recover freight upon a 
charter-party executed between the plaintiff and the defen- 
dant, with the usual stipulations as to ship being tight. 
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staunch, and every way fitted for the voyage, and with all j^l^^ 
convenient speed to proceed from Walker's Bay to East .. 2 1! 
London. The declaration contains the usual averments as to cauyin «». 
the due performance of the stipulations and the title to 
recover the freight. The plea is a general denial of the claim. 
Then there is a claim in reconvention. Now what is the nature 
of such a claim ? Any claim or demand arising between the 
same parties, under the same right in which the plaintiff 
sues, of whatever nature, is as free as a suit on the part of 
the defendant. The object and purpose of reconvention are 
clear from Voet (5, 1, 78) : Beconventio .... petit ex eddem 
vel diversd causa, etc. . . . uti nee uterest utrum ex conventione, 
an ex delicto, etc. . . . But the exception has been taken that 
the defendant has brought his claim in reconvention in the 
capacity of agent for Smales, and that it is not competent for 
him to sue plaintiff, who comes in his own right, as the agent 
and for the benefit of another. The exception is confounded 
in fact and (even if otherwise) in principle. The plaintiff in 
reconvention sues in his own right to the charter-party, 
stating the facts under which another acted upon the charter- 
party, and suffered damages by breach of the stipulation ; 
but stiU he avers himself as entitled to sue upon and for the 
amount of damages in respect of the charter-party and its 
stipulation, not as agent, but in his own right. 

But if he claims as agent, still the exception will not hold, 
as the original plaintiff is sued in the same right and upon 
the same cause of action as that upon which the suit is 
brought against the original defendant ; and this is the only 
condition and limitation as to actions in reconvention. Voet 
in the passage (5, 1, 81) requires only that the action should 
be brought against the original plaintiff eo nomine in which 
he himself has brought his suit before the Court, and vice 
versd as to the right of the plaintiff in reconvention. But 
even in this respect there is an exception ; for Voet (16, 38) 
says a tutor, as defendant, may set off his private debt 
against the plaintiff, who sues him in his capacity as tutor. 
And in Van der Linden's Institutes (p. 417) the limitation is 
only as to the suit against the original action, and not at all 
as to the quality of the plaintiff in reconvention. The defen- 
dant could not have availed himself of any special plea which 
would not have circumscribed his general defence upon his 
general plea of denial ; while no plea could have entitled 
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1851. him to any verdict for the damages he seeks to claim in the 

June 12. . •' t. i , , , . . 

» 2 1- claim m reconvention. But look at the claim in reconven- 
cauvin vs. tion. No interest is averred to be in Smales, for whom the 
defendant entered into the charter-party, and whose goods 
were injured under the breach of the stipulations between 
the plaintiff and the defendant. The circumstances, cause, 
and amount of damage are stated and set forth, with the 
conclusion that the plaintiff in reconvention is entitled to, 
and the plaintiff in convention is liable to pay, that amount. 
If the defendant in reconvention is not so liable, the 
plaintiff will be nonsuited at the trial, but that forms no 
part of or could not sustain the exception. If the averments 
in the claim in reconvention will not sustain the action, such 
an exception should have been taken, but only taken as to 
the right and capacity of the plaintiff in reconvention to sue 
as the agent (falsely assumed as such) of the plaintiff in his 
personal capacity. But the claim is sufficient under the 
18th Rule of Court as to the nature, extent, and grounds of 
the cause of action so as at least not to be liable to the only 
exception taken as to the quality of the party. 

The action in reconvention being entirely independent of 
the original action in its nature and cause, unless the parties 
(rather irregularly than otherwise) choose to intermingle the 
cases by averments introduced in the claim and the proceed- 
ings thereon, there can be no question as to consistency 
between the two claims in convention and reconvention. 
The statement in each action being considered apart and 
disconnected, I conceive separate distinct records ; so that if 
the original action be not appealable, but that in reconvention 
is, then the record only of the latter should be referred to 
and considered in appeal. As to the expression in Van der 
Linden's Institutes, viz., " and then the pleadings go on 
together," that refers only to the time of procedure, and not 
to any consolidation of the pleadings. The exception is, 
therefore, disallowed and overruled, and the plaintiff is 
ordered to plead over. 

MusGRAVE and Bowles, JJ., concurred. 

Exception disallowed ; plaintiff to plead over ; costs to be 
costs in the cause. 

rPlaintifl's Attorney, J. C. De Eoiil£. "1 
Loelendant's Attorneys, J. & H. Rbid.J 
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Queen vs. Berg. 

Indictment.— Q tfe 7 Vict. c. 53.— Court of Mixed Commission. 
— Warrant " to keep and detain." — Rule of Court, No. 57. 
— Treaty. — Variance between facts alleged in indictment 
and facts proved in evidence. 

Where a prisoner was charged in the heading of an indictment 
" with counteracting and preventing the operation of one of 
the articles of a Treaty between England and Portugal, for 
carrying into effect of which Treaty a statute had been 
passed " ; Held, — that the indictment charged the prisoner 
with a crime. 

In objections to an indictment as not satisfying Rule No. 57, 
the real question to be considered is : Did the indictment 
fairly and fully bring to the notice of the prisoner the 
charge against him ? — (Per Musgbave, J.) 

Where an indictment, after describing the offence in the heading, 
proceeded to set out the particulars of the charge, and 
charged the prisoner with having procured the escape of 
one, T., against whom a warrant " to arrest " had been 
issued ; and the facts, as proved, were that a warrant " to 
keep and detain " T. had been issued, and afterwards T. 
was allowed to go at large on the prisgner giving bail : 
Held, — that the variance was immaterial to the issue. 

Where the indictment stated that but for prisoner's conduct the 
warrant against T. would have been put in force, and T. 
would have been apprehended, and the facts as proved 
were that the only warrant issued was put in force, and T. 
afterwards, by prisoner's assistance, escaped : Held, — that 
the variance was immaterial. 

Berg had been found guilty of counteracting and prevent- issi. 
ing the operation of one of the articles of a Treaty between "f 7.' 
H.M. the Queen and the Queen of Portugal for suppression The o^eu m. 
of the trafl&c in slaves ; for the carrying into effect of which ^'^' 
Treaty the statute 6. & 7. Vict. c. 53, had been passed. 
Objections in arrest of judgment arising out of the indict- 
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1851. ment had been made by Ehden, prisoner's counsel, at the 
?f'7.' trial. These, together with certain questions of variance 
The Queen t)s. between the allegations in the indictment and the proof 
^^^^' on behalf of the prosecution, were overruled by the Chief 
Justice presiding at the trial, but reserved by him for argu- 
ment before the full Court. 

The circumstances of the case were as follows : The 
Portuguese Pollacca Eolo detained by H.M.S. Orestes had 
been condemned as a good prize by the Mixed British and 
Portuguese Commission as having been engaged in the slave- 
trade, the British and Portuguese Commissioners having 
differed in their views as to the propriety of declaring the 
ship good prize, and the decision having been given by the 
arbitrator. This was on the 23rd May, 1851. On that day 
the passengers and crew of the Eolo, who had, pending the 
hearing of the cause, been out on bail, were surrendered to 
the Commission, and in pursuance of a warrant then issued 
were taken in custody by the Marshal of the Commission, to 
be by him detained in custody until, in accordance with 
Article 12 of the Treaty, they could be placed at the disposal 
of the Portuguese Government. The Commissioners after 
execution of the warrant, chiefly in consideration of the state 
of the gaol, permitted passengers and crew to go at large on 
an undertaking that they would be present on the 26th May, 
for the purpose of being placed at the disposal of the Govern- 
ment for trial — the Portuguese Government having by 
Article 15 of the Treaty declared the slave-trade piracy. 
Berg, who had acted as agent of the Eolo pending the proceed- 
ings, undertook to be responsible for the appearance of one 
Tavares, a passenger on the 26th May, and deposited £50 
with the Registrar of the Court as a guarantee for Tavares' 
appearance. On the 26th Tavares did not appear, and the 
£50 was forfeited. On the 31st May Berg took and paid for 
a passage for Tavares by the Bosphorus to St. Vincent, and 
accompanied him on board on the 1st of June. 

The statute 6 & 7 Vict. c. 53, recited the whole Treaty 
word for word, and then proceeded to lay down rules for the 
holding of the Mixed Commission Court. 

The 12th Article of Treaty is : " When any vessel shall 
have been declared good prize by one of the Mixed Commis- 
sion, the captain, pilot, crew, and passengers found on board 
said vessel shall be immediately placed at disposal of the 
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Government of the country under whose flag said vessel was issi- 
navigating at time of her capture, to be tried and punished "f '''■ 
according to laws of that country — in like manner the owner The Queen «>«. 
of the vessel, the persons interested in the equipment and ^^^ 

cargo, and their several agents, shall be tried and punished 
unless they can prove that they took no part in that infrac- 
tion of the present treaty on account of which the vessel was 
condemned." 

15th Article : " Her Majesty Queen of Portugal and Al- 
garves hereby declares Slave Trade to be piracy ; and that 
those of her subjects who shall, under any pretext whatever, 
take any part in the traffic of slaves, shall be subjected to 
the most severe secondary punishment." 

Indictment set forth : " That WUliam Berg, now or lately 
a merchant, and now or lately residing in Capetown, is guilty 
of the crime of counteracting and preventing the operation of one 
of the articles of a treaty between Her Majesty the Queen and the 
Queen of Portugal, for carrying which treaty into effect an Act 
of Parliament was made and passed, by knowingly and cor- 
ruptly preventing the arrest, and procuring the escape from 
this colony to go at large whithersoever he would, of a person 
for whose apprehension a lawful warrant issued under and by 
virtue of the said provision of said treaty was to the know- 
ledge of said William Berg, then in force, in that whereas on 
the 3rd July, 1842, a treaty was concluded between Her 
Majesty the Queen and the Queen of Portugal for the suppres- 
sion of the slave trade, by virtue of which Treaty and of a 
statute passed in Parliament, entitled an ' Act for carrying 
into effect the treaty between Her Majesty the Queen and the 
Queen of Portugal, for the suppresison of the traffic in slaves,' 
a Mixed Commission has been established at the Cape of Good 
Hope for adjudicating upon vessels brought to trial under the 
2nd Article of the treaty, which Treaty also provides, in the 
12th Article, that when any vessel has been declared good 
prize by such Commission, those found on board should be 
immediately placed at the disposal of the Government of the 
country under whose flag the said vessel was navigating at 
the time of her capture, to be tried and punished according 
to the laws of that country, and whereas the ship Eolo, navi- 
gating under the flag of Portugal, was brought to trial before 
the Commission, and by the Commissioner of Arbitration 
between the two Commissions declared good prize, and 
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1851. whereas the said Commission issued a lawful warrant to the 

Aug. 6. 

.. ? ■ Marshal to arrest and keep in custody divers persons who 
The Queen vs. were on board the said ship at time of capture, and among 
them Francisco Tavares, until they could, in accordance with 
the treaty and statute, be placed at the disposal of the Portu- 
guese Government, which warrant would have been put in 
force against Tavares had not William Berg appeared before 
the Commission and requested that Tavares might be allowed 
ito remain at large until the 26th May, and bound himself in 
security of £50 for his appearance on that day, but said 
Tavares did not appear on that day, but was alleged by said 
Berg to have quitted Cape of Good Hope, said Berg well 
knowing such allegation to be false ; and afterwards the said 
Berg, on the 31st May, contriving and intending to counteract 
and prevent the operation of Article 12 of the Treaty recited 
in and carried into effect by the Act of Parliament, and to 
prevent Tavares, who was still in Capetown, from being taken 
into custody under the warrant, did wrongfully hire and pro- 
cure for Tavares a passage for the Island of St. Vincent on 
board of the Bosphorus, on board which the said Tavares, 
acting and by with the counsel of said Berg, did embark and 
proceed to the said Island." * 

Ebden, for the prisoner, argued on the following points 
reserved on conviction : — 

1st. There is no such crime known to the law as that 
described in the heading of the indictment. 

2nd. That under Rule of Court No. 56 it is necessary at 
the beginning of the indictment to aver the commission of 
some crime, or, if the crime has no name, an accurate de- 
scription of the offence must be given. Whereas, in this 
case, the specification differs from that which is stated as the 
crime. 

3rd. There is a fatal variance between the warrant as 
described in the indictment and that given in evidence. 

4th. There is a fatal variance between the circunistances 
disclosed in the indictment as to the execution of the warrant 
and the circumstances disclosed in the evidence. 

1. The prosecution is for preventing and counteracting a 
provision of an Act of Parliament, which can be done by 

* The above is an abridged form of the indictment containing the 
material points. — Ed: 
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perfectly legal means, and when so done cannot be deemed 2a^\ 
an offence. While a possibility exists that an Act of Parlia- ■■ ^ - 
ment can be evaded legally, it is illogical to charge such The Queen «*. 
evasion of the operation of the Act as a crime : to effect a 
breach in an article of a treaty is no crime : in this case 
the offence is merely preventing a man from going to 
Mozambique. 

2. Even if there were a crime in the nature of that which 
is attempted to be described in the above heading, still that 
crime is there defectively described. Rule No. 56 requires 
that if the crime have no proper name it shaU be set forth by 
a strict and accurate description. The facts set forth should 
have been as in the calendar, " is guilty of aiding and abet- 
ting the escape of a person against whom a warrant of appre- 
hension has been issued by a mixed Commission ; or " is 
guilty of an obstruction in the course of justice," in order to 
satisfy Rule No. 56. As to its being a misdemeanour to get 
a person out of the way : see Reg. vs. Glynn. 

3. There is a fatal variance between the warrant described 
in the indictment and that given in evidence : the indictment 
alleges a warrant of apprehension, and the instrument pro- 
duced is a warrant " to keep and detain." AU the material 
facts of the indictment must be proved as averred ; portion 
of the crime described is the act of the prisoner procuring 
Tavares' departure, in spite of his knowledge that a warrant 
against Tavares, whom he assisted to escape, was issued, and 
without proof of the warrant, as averred, the prosecution 
must have fallen to the ground. If no warrant at all had 
been proved, the indictment could not have been substan- 
tiated — the effect of proof being given of a warrant totally 
different from that alleged must be the same ; the authority 
given in this warrant must be strictly construed, as the for- 
mality of warrants is very important, for example, in cases of 
questionable murder or manslaughter, in resisting the war- 
rant. Tavares was in custody, but the warrant misdescribed 
the effect. As to apprehension, see under " Murder," Boscoe, 
Digest Grim. Evid., p. 754 et seq. The authority of a warrant 
to interfere with liberty must be strictly construed. AU the 
circumstances stated in the indictment together constitute 
the crime with which the prisoner is charged, and one of the 
most material of these circumstances is that at the time of 
the acts done by the prisoner there was, to his knowledge, a 

Vol. I. H 
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1851. warrant of apprehension issued against Tavares. The true 
■■ 7 ! test of the validity of the warrant " to keep and detain," for 
The Queen vs. the purpose of this indictment, is the answer to the question, 
— Would it be murder or manslaughter if, on an arrest being 
attempted of a party against whom such a warrant had been 
issued, such party, in resisting, killed the officer who at- 
tempted the arrest ? On all principle and authority this 
would only be manslaughter. The strictness with which 
warrants should be construed is clear from the authorities 
summed up in Boscoe, Dig. Grim. Evidence [8th ed.J, p. 764, 
765, " Murder ; " see also Burn^s Justice of the Peace, title 
" Warrant of Apprehension," pp. 1114, 1132, et seq. Under 
the warrant there was no authority to arrest Tavares, and 
since the indictment sets forth a warrant to arrest, the 
variance is fatal. Assisting an escape, if there is no warrant 
out, is not a crime ; there ought in the indictment to have 
been some averment shewing a knowledge of liability to 
arrest for some offence. Tavares was not a criminal in the 
eye of the law ; he was merely a passenger in the Eolo, and 
according to the 12th article of the Treaty only answerable 
to the Portuguese Government. The facts stated in the in- 
dictment may shew the commission of a crime, but they are 
mis-stated, and therefore the indictment is bad. 

4th. Another fatal variance is that the indictment avers 
that but for prisoner's conduct the warrant would have been 
put in force and Tavares apprehended, whereas the evidence 
is that a warrant such as it was, was actually put in force, 
that Tavares, under that warrant, had actually been in cus- 
tody, and afterwards, by prisoner's interposition, had been 
allowed to be at large. The evidence shewed that imme- 
diately on the condemnation the captain, crew, and pas- 
sengers of the Eolo were surrendered by their bail to the 
Mixed Commission. A warrant, the one in question and the 
only one issued respecting this matter by the Court, was then 
issued to the Marshal to keep and detain them as prisoners. 
The Commissioners, after they were so in custody of the 
Marshal, allowed them all, including Tavares, to go at large, 
defendant undertaking that he would be responsible for the 
appearance of Tavares to be placed by the Commissioners at 
the disposal of the Portuguese Government. On the 26th 
May, defendant not having fulfilled his undertaking, and 
having subsequently procured the passage of Tavares to 
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St. Vincent, may have committed an offence, and certainly i^si^ 
was guilty of a contempt of the Mixed Commissioners' Court. ■■ 7 - 
But he cannot be said to have prevented the putting in force The Queen vs. 
of a warrant which was actually put in force and proved by 
prosecution to have been so put in force. Nor can he be 
said to have prevented an arrest when the arrest had already 
taken place. The allegation of the prevention of arrest in 
heading of indictment, and of the prevention of the warrant 
being put in force, are totally at variance with the evidence, 
and this variance in what in fact constituted the gist of the 
whole charge, must be fatal. It is unnecessary to argue 
whether a warrant was or was not necessary for the appre- 
hension or detention of Tavares, and whether procuring his 
escape, even when no warrant of any kind was out against 
him by the Mixed Commissioners, might be a crime : it is 
sufi&cient here that such is not the allegation of the indict- 
ment, which clearly makes the defendant's knowledge of the 
existence of the warrant and his prevention of Tavares' arrest 
under it, the most material facts on which the conviction is to 
be grounded. On these grounds, judgment must be arrested. 

Porter, A.-G., for the Crown : — The question is not 
whether the contravention of a treaty between Her Majesty 
and a foreign Power is indictable. As treaties differ in their 
objects the same rule might not apply to all treaties. But 
here, as the treaty itself would not legaUse imprisonment, it 
may be conceded that but for Act 6 & 7 Vict. c. 56, an in- 
dictment would not lie. 

The objections taken for the prisoner are partly matter of 
form and partly of substance. The third, however, is the 
only one upon the record. The real questions upon the first 
objection are : — 1. Is an act which has the effect of counter- 
acting, and which is done with intent to counteract, an Act 
of Parliament and prevent something being done which the 
statute directs to be done, indictable ? 2. If so, is the act 
charged, such an act ? 

It is scarcely of importance to argue by what law the 
present questions are to be decided— whether Roman-Dutch 
or EngUsh law ; for here they do not differ in principle. The 
principle is plain that, to counteract and obstruct an act of 
the Supreme Legislature, is a high contempt, and therefore 
punishable. The Roman-Dutch law always regarded as a 
crime such counteraction or obstruction of any Plaoaat of 

H2 
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^i^"g the Supreme Government of Holland ; but even if this was 
" '' ■ not the law here before the cession of the colony to England, 
The Queen vs. yet the effect of making the Cape an English colony would 
be to engraft on its laws such penal provisions as the law of 
England contains for punishing such contempts of Parlia- 
ment as are involved in disobedience to solemn statutes . The 
absence of a penalty in a statute does not give a licence to 
transgress such statute with impunity. There is no doubt 
that in rude times all statutes were made directing things to 
be done or left undone. An arbitrary punishment was im- 
posed by the judge— fixed penalties were of later date. See 
Ershine, Institutes, Bk. 4, tit. 4, s. 4, p. 1079; Matthaeus de 
Crim. Proleg. ch. 4, s. 7, p. 53, as to the definition of a crime, 
and speaking of crimina extr aor dinar ia. In truth, these latter 
arose out of the principle that the law has an inherent energy 
to repress public mischiefs as they come into existence. 

See Matth. p. 57 (at foot). " Immo innumera fere sunt quae 
maleficium vel elevare vel exaggerare possunt ; frustrd, ergo a 
legislatore exigas nihil ut arbitrio judicis relinquat, flanSque 
hanc causam fuisse exislimo ut tandem etiam publica crimina 
extra ordinem vindicari coeperint." 

The English authorities are clear on the point. 

See Croke, Eliz., p. 635, Croucher^s Case. " Where a 
statute prohibits anything and does not limit a penalty, the 
party offending therein may be indicted as for contempt 
against the statute." 

See also 7 Bac. Abr., Statute Law, K. p. 466, & 1 Hawkins^ 
Pleas of the Crown, ch. 22, s. 5, p. 92 ; and ch. 23, s. 7. 
" Where a statute commands or prohibits a thing of public 
concern, the person guilty of disobedience to the statute, 
besides being answerable in an action to the party injured, is 
likewise liable to be indicted for the disobedience." 

See Reg. vs. Smith, 2 Douglas, p. 441, which clearly lays 
down that it is an offence at common law to obstruct the 
execution of an Act of Parliament. 

Even when, a new offence being created by an Act of 
Parliament, a penalty is annexed to it by a separate and 
substantive clause, it is not necessary for the prosecutor to 
sue for the penalty, but he may proceed on the prior clause 
for a misdemeanour. Beg. vs. Harris, 4 D. & E. p. 202 ; Reg. 
vs. Sainsbury, 4 D. & E. p. 451. (Judgment of Ashurst, J.) 
There can be no^loubt that where a statute, or a treaty con- 
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firmed by statute, enjoins or prohibits an Act, the omission ^issi^ 
or commission of that Act, or the wilful obstruction of what ■. '7 ! 
is necessary to give effect to the statute is indictable. In the The Queen vs. 
present instance an act has been done with the intent and 
having the effect of counteracting and obstructing the 12th 
Article of the Treaty. It was intended to prevent, and has 
prevented, the placing of Tavares at the disposal of the 
Portuguese Government by the Mixed Commission, as they 
were enjoined to do by the 12th Article of the Treaty. See 
for legal principles as to any act against prohibiting or 
affirmative enactments 1 Russell on Crimes, 2nd ed., p. 47 ; 
Archbold, 11th ed., p. 2. 

The matter of substance in this case is not the mere breach 
of a Treaty ; if so, the punishment might be beyond the pre- 
rogative of the Crown, but we are relieved from this question 
since an Act of Parliament incorporates the Treaty, so that 
we have simply to look to the statute. 

As to the 2nd objection, the description is strictly in 
accordance with Rtde 56 in the heading as in the body of 
the indictment ; the prisoner could only complain that he 
had had too much information. 

As to 3, the answer is that reasonable intendment need 
only be made, and the substance of the issue proved, and the 
substance here is whether a man who would have been taken 
to the Portuguese authorities, in Accordance with Art. 12 of 
the Treaty, has been prevented from being so taken by the 
prisoner's act, and not whether the warrant contained the 
words " to keep and detain " or to " apprehend." The shape 
of the warrant is immaterial, the offence not being contra- 
vening a warrant but a statute, and a variance in things 
immaterial does not affect the question. See Roscoe, Crim. 
Dig., 8th ed., p. 85 et seq., as to substance of issue. 

But there is no variance, for a warrant to keep and detain 
carmot be carried out without possession of the person, and 
the right to apprehend is an incidental authority inseparable 
from the right to keep and detain ; hence there is no repug- 
nance in the two descriptions of this warrant given in the 
indictment. 

As to 4 : A consideration of the position of the passen- 
gers on board the Eolo after her detention will show that 
this objection is immaterial. Art. 4 of Annexure " A " of 
the Treaty is that " No part of the crew or passengers or 
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^"51^ cargo, or of the slaves found on board the ship seized, shall 

£J- be withdrawn from it until the vessel shall be delivered over 

Tne Queen vs. to One of the Mixed Commissioners, unless the transfer of the 

Berg. 

whole or part of the crew or passengers should be considered 
necessary to preserve their lives." Down to a certain point 
aU the crew, passengers, &c., were in the custody of the 
Orestes, and on the adjudication were delivered to the Mixed 
Commission. In contemplation of law, from the moment 
of the seizure, Tavares was never out of custody, and on 
the adjudication, after the Marshal took them into custody, 
under the warrant drawn up for that purpose by the law 
officers of the Crown, and sent from England, although 
allowed to go at large, he was in custody, to be delivered to 
his own Government on the charge of piracy, of which all 
connected with the ship were primd facie guilty. On his 
non-appearance on 26th, the Marshal could have arrested 
him on the same warrant, and therefore it is true, as averred 
in the indictment, that the apprehension was obstructed by 
the prisoner. But the whole of that part of the indictment 
relating to the prevention of the arrest and to the warrant, 
may be left out as surplusage. If the crime had been de- 
scribed as procuring Tavares' escape, this would be sufficient. 
All the evidence of the warrant, deposit of £50, &c., merely 
shows the notice which prisoner had of the intention of the 
Mixed Commission respecting Tavares, and is simply in 
accordance with the rule that all the facts connected with 
the charge should be set forth in the indictment. As to the 
crime of rescuing a prisoner, see Roscoe, Grim. Dig., p. 879. 

Ehden, in reply : — The authorities cited only prove that a 
crime is raised by the Common Law wherever the statute 
enjoins an act to be done, disobedience to it not having been 
prohibited by direct punishment. If the prisoner is guilty 
of any crime, so he was before the statute was passed ; hence 
the indictment is bad ; it should have charged him with 
obstructing the course of justice. 

Wylde, C.J. : — The argument has only strengthened my 
previous conviction, that the objections in arrest of judgment 
should be overruled, and that I directed the jury properly as 
to the alleged variances. The crime charged is a crime against 
a British statute in force here, and to be judged of by British 
law, though the proceedings take place under the law of this 
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colony. The Treaty must be taken as if inserted totidem issi. 
verbis in the statute. The question then is, Is there such a .. 7 . 
crime as counteracting the operation of a statute ? From The Queens*, 
the authorities it is clear that every act done for the purpose 
of obstructing, and so obstructing a statute is an offence at 
law, and it is clear on the evidence that the prisoner intended 
by the act committed, to render, and did render, the 12th 
Article of the Treaty inoperative. See 6 Bac. Ahr., p. 393 ; 
ErsUne, Instit. pp. 292, 293, and pp. 280 — 287 ; 1 Russell on 
Crimes, 2nd ed., p. 48 ; Eeg. vs. Smith, 2 Dougl., p. 441. See 
also Code 9, tit. 35, ss. 6, 7, and 40. The averments of the 
indictment are therefore proved. With respect to the indict- 
ment itself, if essentials are complied with, this is sufficient ; 
the indictment has been drawn in exact conformity with 
Rule 56, with the exception that certain portions might have 
been left out, but of this the prisoner cannot complain, as 
he has received the fuller information. The variances, if such 
there were, were not in matter of substance, and the indict- 
ment has been fully proved. The warrant of the Commis- 
sioner's Court issued at the adjudication justified the Marshal 
to keep and detain, even if the original warrant was bad. 
The objections must, therefore, be overruled. 

MrrsGRAVB, J. : — I am of the same opinion. The questions 
came before the Court in arrest of judgment as to the 
variance. This, however, was matter of indulgence, as a 
variance could not have been brought forward except appear- 
ing on the record. Under the Rules of Court it would have 
been difficult to have framed the indictment otherwise than 
has been done. It might have been better, perhaps, to have 
described the crime in the heading as aiding the escape of a 
prisoner. But the rule has been complied with which re- 
quires that after the description the indictment should set 
forth all the facts connected with or relative to the commission 
of the criminal act alleged to have been committed by the 
prisoner. (Rule 57. ) In fact, the question always to be con- 
sidered is, did the indictment fairly and fully bring to the 
notice of the prisoner the charge against him, and in this 
case it did so most fully. As to the question whether or not 
what was charged was a crime, the authorities quoted on 
behalf of the prosecution are unanswerable. The prisoner 
has been guilty of the charge of counteracting and obstructing 
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^1851^ the operation of the statute by procuring the escape of one 
^_'- whom he knew to be a prisoner — in fact, of a 'primd facie 
The Queen vs. criminal ; one against whom, by the judgment of the Mixed 
Commission, a bill of indictment for piracy had been found, 
and who was in custody for the purpose of being delivered 
to the tribunal which was to try him, in direct contravention 
of Art. 12 of the Treaty. See 6 & 7 Vict. c. 53, s. 30. Ershim 
Instit., p. 320. As to variance in indictments, see 1 StarJcie on 
Evidence, pp. 418 — 432. The variance with respect to the 
warrant is immaterial, for the offence is the same whether 
the warrant was to detain merely or to apprehend ; but in 
fact, the Marshal must have been authorised to apprehend, 
in order to detata. The last variance also is immaterial ; 
both indeed come under the denomination of descriptive 
averments immaterial to the issue. Descriptive avowals need 
not be strictly proved as to the mode, if agreeing in substance. 
{Roscoe, Crim. Dig., p. 85. Substance of issue.) 

Bell, J. : — I have arrived at the same conclusion, though 
with some difficulty. At first I had great doubts as to this 
indictment holding water, but there is no stringent rule as 
to their form ; the form of indictments used in the colony 
seems to have originated from following the practice in Scot- 
land, for they do not follow the syllogistic form. See Haines' 
Observations, p. 272. A technical appellation is not needful 
if there is sufficient warning to the prisoner, and here the 
narrative of the indictment gives the prisoner sufficient in- 
formation. I do not, however, regret the argument which 
has taken place, for it is incumbent on the Court to see that 
the Public Prosecutor is kept within the Rules of Court. I 
am satisfied of the guilt of the prisoner, and it is only on a 
matter of form that he could escape. What the rules seem 
to require is that the prisoner should be sufficiently apprised 
of the offence with which he is charged, and this is done here, 
though the indictment does seem vaguely and inartificiaUy 
drawn. With reference to the objections, I concur that the 
offence charged is a legal crime, and that the case comes 
within that of Reg. vs. Smith, but I think that the crime would 
have been better and more correctly described, if the heading 
had run " that the prisoner was guilty of a conspiracy to 
defeat, counteract, and prevent the operation of the Act," &c. 
— the narrative, " in that," &c., following. In the second 



105 

objection I think there is no force, and the alleged variances issi. 
between the indictment and the evidence are immaterial. " 7. 



The Queen vs. 



The Chief Justice then sentenced the prisoner to a fine 
of £200, with the alternative of imprisonment till the fine 
was paid. 



In re Kerner. 

Insolvency. — Ordinance No. 6, 1843, s. 124. — Civil imprison- 
ment. 

The I24:th section of Insolvent Ordinance is not intended to 
apply to case of moral misconduct on the part of an in^ 
solvent, but is only applicable where there are assets within 
his possession or means of attainment, as a mode of en- 
forcing payment to creditors. 

This was a motion under Ordinance No. 6, 1843, s. 124, xm^i. 
for a writ of civil imprisonment against the insolvent, j„„"^nier. 
Kerner. 

The affidavit of the trustee stated that the insolvent's 
debts amounted to £134, while his assets were only £3, that 
the insolvent did not exert himself to obtain means, and that 
civil imprisonment might enforce better habits and be a 
means of payment to creditors. 

The insolvent's affidavit denied the latter allegations. 

Porter, A.-G., for the applicant. 

Ebden, for the insolvent, contended that the Court had 
never considered the 124th section as applying to a case hke 
the present : it was only for the sake of payment to creditors ; 
the Court left it to the operation of sec. 71 with respect to the 
moral conduct and principle of the insolvent. 

[MusGRAVE, J., referred to Sabgrove's Insolvency Practice, 
p. 41.] 

Wylde, C.J., said, I consider the 124th section only ap- 
plicable in the case where there are assets in the possession or 
within the means of the insolvent for attainment ; and that 
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as the application was founded upon alleged misconduct of 
the insolvent, creditors could only take proceedings, if at all, 
under sec. 71, and that the application must be refused.* 

Mtjsgeave and Bell, JJ., concurred, basing their decision 
however, on the merits as disclosed in the aiJ&davits. 

[PlaintifE'B Attorney, G. J. De Kokt^.] 



1851. 
Aug. 21. 

Rerrurier vs. 

Executor of 

Cautz. 



SERRirEIER VS. ExECTTTOE OF CaTJTZ. 

Provisional sentence. — Service of incorrect copy of bond. — 
Erased cession. — Rule of Court, No. 12. 

Provisional sentence refused on a mortgage bond where an inter- 
mediate cession erased by cross lines had been omitted from 
the copy served on the defendant : Held, that this copy 
was not, under Rule 12, a " material description of the 
bond." 

Provisional sentence was prayed for the sums of £75 and 
£25, being amounts of two mortgage bonds passed by Cautz 
on November 8, 1839, and November 11, 1841, in favour 
of J. F. Serrurier, who had died ; his executors had ceded 
the bonds to his widow, who now sued upon them. Cautz 
had died and his executors were sued on the clause that the 
bonds should become payable after three months' notice. The 
cession to the plaintiff was without date. It appeared also 
that there was an intermediate cession on the original of the 
bond dated 8th November, made by J. F. Serrurier, of date 
August 5th, 1846 ; but this cession was erased by cross lines ; 
in the copy served on defendant this cession had been omitted 
altogether. 

Porter, A.-G., for the defendant, opposed on the ground 
that no true copy of the instrument had been served on the 
defendant in accordance with — Rule 12. 



* Vide Act 8, 1879, § 6, 



Aug. 21. 

Serrurier vs. 



107 

Watermeyer, for the plaintiff, argued that the plaintiff's ^issi 
title was complete without this cession, and that it was 
unnecessary to serve a copy of the erased cession, as in Executor oi 
practice in case of intermediate endorsers on a bill of 
exchange. 

The Court considered that the Rule of Court had been 
violated as defendant should be made aware of all the parties 
who had exercised any right as to the debt or bond, as non 
constat, but that in respect of the cession in question, so 
obliterated, some legal ground of defence might have arisen ; 
and that the copy served was bad as not containing a material 
description of the bond. The cession also on which process 
had issued was without date. 

Provisional sentence refused, with costs. 

[Plaintifi's Attorneys, Mekeinqton, Fairbkidqe, & Hull.] 



White vs. Pilkington. 



Slander. — Repetition of defamatory words. — Evidence, primary 
and secondary. — Justification. 

A plea that a defendant had only repeated certain defamatory 
words, without malice, held bad and insufficient in law. 

Where an action was brought against a defendant for repeating 
certain defamatory words imputing fraud and forgery to 
the plaintiff : Held, that under a plea of justification, it 
was necessary for the defendant to prove that the plaintiff 
committed fraud and forgery. 

Where the defence was raised that a certain voucher purporting 
to be signed by a ivitness {called for the defence) was a 
forgery committed by the plaintiff, and the document pur- 
ported to be signed by two others as " witnesses to payment," 
which witnesses the plaintiff did not produce : plaintiff's 
counsel was allowed in cross-examination to place before 



Sept. 



108 

this witness for the furfose of testing his accuracy, sig- 
natures, purporting to be his, of other documents used in 
the case, but not signatures of extraneous documents. 

1851. This was an action of slander brought by the plaintiff, who 

30! was an inspector of roads under the Central Road Board, 
2! against the defendant, a civil engineer. 
-^ — ' The plaintiff, in his declaration, complained that whereas 

PiMngton. before and at the time of the several grievances hereafter 
mentioned, he was a person of good name, credit, and reputa- 
tion, and had done his duty as inspector of roads with great 
credit and to the satisfaction of his employers, yet the defen- 
dant, contriving and maliciously intending to injure him in 
his good name, fame, and credit, and to bring him into 
public scandal, infamy, and disgrace, and cause it to be 
believed by others that he had been guilty of fraud, forgery, 
and embezzlement of public monies in his said office — on 
October 13th at Port Elizabeth in presence of T. Bennett, 
C. Lloyd, S. Rawlinson, and others — falsely and maliciously 
spoke and published of the plaintiff the following words : — 
" What do you think I have heard about White ? Lester 
told me this morning that he had heard from Dr. Merritt 
that White had been guilty of fraud and forgery," and that 
subsequently on the same day, at the same place, and to the 
same persons, defendant also said, " I don't care ; Dr. Merritt 
is able to prove it. White came here with no money, he was 
a petty overseer on a farm near George ; if he had saved all 
his income since he has been in the service of the Road 
Board, he could not be worth £2000 unless he defrauded 
Government and did this sort of thing" — meaning that plain- 
tiff had been guUty of fraud, forgery, and embezzlement of 
public monies. By reason whereof the plaintiff had been 
greatly injured in his good name, &c., and had sustained 
£1000 damage for which he prayed with costs. 

Defendant pleaded. 

First, general issue. 

Second (should the plaintiff succeed in proving the allega- 
tions in his declaration and not otherwise), as to the speak- 
ing and publishing of the words set forth in the first count, 
and of so much of the words in the second count as refer to 
the charge which it is there stated that Dr. Merritt could 
prove — that at the time of speaking and publishing these 
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words, he, without any malice, stated that he had heard them issi. 
from a third party, one, John Lyster, of Uitenhage whose " ' so! 
name he then mentioned, and who is well known to the ^l ' 2! 
plaintiff and within the jurisdiction of the Court, whereby he -^ 
had given the plaintiff a good cause of action against his puidngtou 
informant. 

Third. For a further plea, in case the first and second be 
not substantiated, defendant averred that plaintiff being then 
inspector of roads in employ of the Central Board, and chief 
superintendent at the Luurberg convict station in division of 
Uitenhage, did, on April 28, 1849, convey in his (plain- 
tiff's) cart. Dr. Merritt, who had then been lately appointed 
medical oii&cer at that station, from Port Elizabeth to that 
station, where they arrived on following morning. That at 
the request of Dr. Merritt, who was then under the erroneous 
impression that his expenses to the station were to be paid 
by the Central Board, the plaintiff, in his capacity of inspector 
and superintendent, paid those expenses at Port EHzabeth, 
amounting to £1 65. 6d., and certain other expenses incurred 
by Dr. Merritt during the travelling to the Luurberg Station, 
amounting to ten or twelve shillings. That the plaintiff, in 
his said capacity, in May, 1849, rendered to the Board his 
accounts for the month of April, in which he credited himself 
with the sum of £3 3s. as for money paid by him for 
Dr. Merritt's travelling and expenses at Port Elizabeth, which 
sum was disallowed by the Board. That the sum of £3 3s. so 
charged in the accounts of the plaintiff for April was sup- 
ported by a certain voucher, or receipt, in duplicate, then 
enclosed to the secretary of the Board, purporting that the 
sum of £3 3s. had been received by Dr. Merritt from plaintiff 
or had been paid by plaintiff on behalf of Dr Merritt for his 
travelling expenses, and purporting to be signed by Dr. 
Merritt. That Dr. Merritt never signed any such receipt or 
voucher, and that the signature affixed was a forgery, com- 
mitted by or with the knowledge of plaintiff. That the sum 
of £3 3s. having been disallowed by the Board, the plaintiff 
requested the secretary — through whom the salaries of the 
officers at the station are from time to time remitted to 
plaintiff for the purpose of paying them — to deduct £3 3s. 
from Dr. Merritt's salary and pay it to him as being money 
paid by him on Dr. Merritt's behalf. That the secretary, 
believing that the signature to the said voucher, which had 
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Au^^°9 been returned by him to plaintiff, was genuine, did, on July 
„^ 30. 26th, 1849, make the said deduction from Dr. Merritt's salary 
" 2. and pay that amount to the plaintiff, being considerably more 

v/^vs *^^^ *^® ^^^ actually paid by plaintiff on Dr. Merritt's 
Piikington. accouut, which amouutcd to less than £2. And that in May, 
1849 the plaintiff in transmitting his accounts to the secretary 
of the Board, among other vouchers, transmitted a certificate 
with a voucher and receipt subjoined, by which it appears, 
amongst other things, that on May 1st, 1849, the sum of 
three shillings was paid by plaintiff in his capacity as in- 
spector of roads, &c., to Dr. Merritt for forage and horse for 
April 29th and 30th, 1849, which certificate purports to be 
signed by Dr. Merritt. That this sum was not paid to Dr. 
Merritt, and that the signature at the foot of the certificate is 
not his, but a forgery, committed by or with the knowledge 
of plaintiff, with the fraudulent purpose of then receiving 
credit for the amount in his account. Which matters the 
defendant was ready to verify, wherefore he prayed for 
judgment. » '■ ■ ■■ - 

The replication joined issue on the first plea and excepted 
to the second plea as bad and insufficient in law, as it is no 
defence to an action for slander that the defendant only 
repeated without malice what he had heard from a third 
party, and that even if such were a good defence when 
pleaded in certain manner and form which plaintiff denied, 
yet that the plea was insufficient since it did not aver that 
defendant when he repeated the words which it pretended to 
justify believed them to be true, and did not show that the 
occasion upon which defendant repeated the words, was a 
proper and justifiable occasion, and as to the last plea the 
plaintiff joined issue. 

Porter, A.-G., (with him Ebden), for plaintiff. 

Watermeyer (with him Brand, J.), for defendant. 

For the plaintiff the following admission paper signed by 
attorneys of both parties was put in : — 

" We the undersigned attorneys for the several parties in 
the above cause do hereby consent to admit that the fol- 
lowing words were used by the defendant in the above 
cause in course of conversation with Mr. Bennett, Harbour 
Master of Port EKzabeth, namely, ' What do you think I 
have heard about White ? Lyster told me this morning that 
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he could prove that White had been guilty of fraud and ."si. 

forgery.'" ^ ^JN'o! 

The evidence of certain witnesses taken on commission at .. 2! 

Port Elizabeth was then put in, but it appeared to have been ^^— ' 

_ . J ii J 1 White vs. 

very imperfectly taken. Piikington. 

[Wylde, C.J., said that the evidence had been so impro- 
perly taken that he thought it would be impossible to decide 
the case upon it. Parts of it were not complete, and in some 
cases cross-examination had been refused.] 

Porter said that this would be found to cut both ways. 

[Bell, J., suggested that counsel should exercise their 
discretion and select such parts as they thought fit.] 

[MxJSGEAVE, J., thought the evidence such as it was might 
be received ; it was not to go to a jury but to judges who 
could discard irrelevant portions. Irregular as such mode of 
procedure might appear it had been thought advisable, con- 
sidering the nature of the country and the distances at which 
witnesses reside, that these commissions should issue by con- 
sent. In the case of J. 0. Smith vs. Skinner * the Court 
received similar evidence, there being no other.] 

[Bell J., said that it was for the parties themselves to say 
whether they would go to trial upon this commission.] 

The evidence of Mr. T. A. Bennett was then read, and was 
to the effect that defendant had used the words complained 
of in the declaration in conversation with him ; and that on 
being warned by witness not to spread such a report, as he 
might get himself into trouble, said "he didn't care as Lyster 
told him that Dr. Merritt was able to prove it." 

It was admitted that the plaintiff was inspector of roads 
and visiting magistrate at the Luurberg Station. This closed 
the plaintiff's case. 

At the close of the opening address of the counsel for 
defence, Porter stated that the voucher for £3 3s. (which 
had not been put in or referred to) had been mislaid but had 
now been found. 

For the defence 

W. de Smidt stated that he was secretary to the Board in 
1849 ; and his evidence corroborated the averments in the 
plea as to the disallowance of the charge of £3 3s., deduction 

* Reported in 3 Menz. p. 188.— Ed, 
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1851. from Dr. Merritt's salary, custom of making payments to 

>. ' 3o: the officers of the board, through plaintifE, &c. 
^» ' 2! In cross-examination witness stated that he had frequent 

- — ' opportunities of seeing Dr. Merritt's handwriting as numbers 

White BS. „,,.*,.., J -i J 

Piikington. of vouchcrs bcarmg his signature came under witness s 
inspection. 

Porter proposed to ask witness whether he believed the 
signature to the voucher for £3 3s. (which was dated April 
30th, and bore two other signatures, Gould and Curry, as 
"witnesses to payment") to be in Dr. Merritt's handwriting. 

Watermeyer objected. Notice to produce this document 
had been given, and it was not forthcoming ; this is secondary 
evidence ; the best evidence, viz., that of Dr. Merritt, must be 
given; there are two "witnesses to payment" : see 2, Phillipps 
on Evidence (9th ed.), p. 247.* 

The CotTET overruled the objection, the voucher was pro- 
duced, and witness stated that he believed the signature to 
be Dr. Merritt's. That " witnesses to payment " was the 
usual form for vouchers. 

Dr. Merritt stated that the voucher for £3 3s. was not in 
his handwriting, and that he never saw it before. Also that 
he did not sign the voucher for 3s. which was produced, nor 
any blank documents like them. (It was admitted that the 
body of the vouchers was in the handwriting of plaintifE.) 
That he did not sign any abstracts for pay of which Gould & 
Curry were witnesses. 

On the second day of trial Dr. Merritt was requested to 
withdraw while the Court considered a proposal of Porter 
with regard to a mode of cross-examination. 

Porter : — The issue before the jury at present is, forgery 
or not, and this question depends upon two points both con- 
nected with this single witness. One is with regard to his 
recollection o£ bygone circumstances authorizing him to say, 
from the substance of a paper, that he never signed that 
paper. And the other is, the opinion of this and other wit- 
nesses, as to whether the handwriting which he alleges to be 
forged, is his own or not. I propose to test his accuracy by 
placing in his hands a number of signatures together, without 
giving him an opportunity of deciding by a knowledge of the 

* See 4th ed; vol. 1, p. 232. 
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contents of the papers to which they are attached, the con- a^I^m. 
tents being doubled down. I propose to ask him which of sept.^?: 
these signatures are genuine and which are not. If he says ;; I] 
he cannot form an opinion we cannot go further. The weight wMtTiJii. 
of such evidence will be for the jury to consider. PiiMngton. 

Watermeyer objected, and quoted Doe vs. Suckermore (5 A. 
& E. p. 718) ; Roscoe Civ. Dig. N. P. p. 101 (12th ed, p. 145). 

Porter : — The principle of Doe vs. Suckermore is not ap- 
plicable to the present case, and the course proposed was the 
most natural one to adopt under the circumstances. It will 
infringe principle and contradict common sense if this course 
be not allowed with a witness like Dr. Merritt. 

After an excited discussion between the Bench and the 
plaintiff's counsel, 

Wyldb, C.J., said : Now let us come to the point before 
the Court. The question is, whether it is competent to put 
these papers to the witness, in reference to their authenticity. 
Is he the man or not the man who signed them ? I think it 
is perfectly competent to put the question, and it may even 
be put as the Attorney- General suggests. But there are 
other questions that must first be answered. I agree, for the 
sake of argument, that it may be forgery or not forgery. I 
am not prepared to say that that may be the issue of the 
case, it is the issue of this argument. The question, forgery 
or not, arises upon certain documents to which there are two 
specific witnesses ; and for my part, I shall claim evidence 
from those witnesses before I admit any evidence of hand- 
writing. The plaintiff was bound to produce those witnesses 
to show that payment was made, and they might have been 
produced ; whether they are witnesses to payment or to 
handwriting, until they are produced no other evidence on 
the point can be listened to. There is no reason why the 
plaintiff should not produce those witnesses ; they are tiie 
best evidence, and until they are examined I shall not allow 
the question to be put. 

Mtjsgrave, J. : — I agree with the Chief Justice as to its 

being impossible that this case can turn on the question of 

handwriting as put to this witness. By an Ordinance of the 

Colony the party is bound to produce the best evidence in 

Vol. I. I 
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Au*^29 ^^ power, and of which the matter before the Court is capa- 
se't *?' ^^®' ^°^ ^^'^ does this law bear upon the present position 
.. ' |- of this case ? An action is brought by Mr. White for defa- 
y^~7^. mation of character. Mr. Pilkington pleads in justification 
pukington. that what he said is true — that plaintiff has committed an 
apt of forgery, and he specifies in his plea what that act is. 
A witness is produced, who tells us positively and unequivo- 
cally, and notwithstanding a most searching examination, 
that the document is a forgery ; and it is now proposed by 
the Attorney-General that certain papers should be put into 
his hands, to entrap him into an admission of the contrary. 
Now if the object is to get the best proof, why should we 
allow this case to be protracted indefinitely ? We must have 
the best evidence. 1, Starkie on Evidence (2nd ed. p. 320) 
lays down that if an instrument purports to be signed by two 
witnesses, the papty must call one, and where there is a 
doubt he should call both, because the parties have agreed 
to rest upon their testimony in proof of the execution of the 
instrument. Now the Attorney-General has contended that 
these appear upon the face of the instrument to be witnesses, 
not of the signature but of the payment. Here is a question 
which impugns the integrity of the plaintiff, who sues for 
reparation in damages., Dr. Merritt has sworn not only that 
he did not sign, but that he did not receive. This is the point 
upon which the Covurt are to be satisfied. It has been said 
that this voucher was mislaid, which is a most unfortunate 
feature in the case. If it was found at the eleventh hour, 
the Attorney-General should not have hazarded coming to 
trial without these, witnesses, because we can never as jurors 
be satisfied without the best evidence. 

Bell, J., differed, and said : — The examination yesterday 
was entered into in order to bring out certain statements, and 
I do not see how we can refuse to follow it up so far as the 
evidence produced will allow. The characters of both parties 
are at stake, and I cannot see where this will end, for one of 
them is a liar — who it is I cannot find out. And when I see 
two persons in a certain station of life in such a position I 
cannot refuse, after hearing so much, to allow this further 
question to be put to this witness. But if he swear that the 
signature to the document is or is not his signature, I posi- 
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tiyely refuse, to allow it to be subjected to the examination j}^^\g 
of any other person. I recollect instances in which this has .. so- 
been done. It was laid down in the House of Lords that .. 2" 

„ 8. 

such a course may be pursued ; . and when I see the character -: — 
of two persons of respectable station at stake I would be for PiiMngton. 
allowing the question to be put, but only to this witness. 

Wylde, C.J. : — If I had had any idea that my brother 
Bell had a difficulty I would have sought a conference. But 
I must set myself right. I do not know whether the plain- 
tiff may not bring these witnesses in reply, and I do not say 
that you may not put such a question, but you must prepare 
yourself for it by bringing the attesting witnesses, for these 
two witnesses may come into Court and forswear themselves. 
They may swear that they did not see the payment, when 
they did see it. But there is a majority of the Court that 
the question may not be put at this time. 

MxTSGRAVE, J. : — I still hold to the opinion I have ex- 
pressed, that it is hardly fair to test the credibility of the 
witness in this manner. I am not aware of any decision that 
has gone to the extent of justifying such a course of examina- 
tion. I never during a pretty long practice saw such an 
attempt made. It would be prefectly fair to try credibihty 
by particular questions, but they must be upon documents 
in the case. The paper the Attorney-General has produced 
and proposes to place in the witness's hands is not a paper 
before the Court. You are bound to adhere to documents in 
the case. 

Porter : — I understand it to be decided by a majority of 
the Court that at present I cannot put the question. I pro- 
pose then to take three of these which are documents in the 
case, including the £3 3s. voucher, and double down the 
contents. Is not this common pratice where there is reason 
to believe that if. the witness sees the contents of the paper 
he will not give a fair reply on the question of handwriting ? 

[Bell, J. : — But the witness is entitled to see the contents 
afterwards and recede from his first statement, without impu- 
tation on his veracity.] 

After some further discussion The Cotjkt allowed the 
question. 

12 
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Au*^ "9 '^^^ witness stated first of all that he could give no opinion 

„ 80. on the signatures unless he saw the contents of the docu- 

Sept. 1. ° 

" |- ments, but subsequently said that he believed all three to be 

wSt~ genuine ; but on opening the £3 3s. voucher he changed his 

PiUdngton. opinion and swore positively that that was not his signature, 

mentioning then that his handwriting had been before this 

closely imitated. 

In answer to questions from the Court, witness stated that 
the custom was for abstracts of payment to be brought to him 
for signature, but that no one was present as a witness at the 
time of his signing, and that he knew nothing of the signa- 
tures of witnesses in any case. 

Certain portions of the evidence taken on commission were 
read to prove that the statements made by defendant were 
matter of general report at Port Elizabeth and elsewhere ; 
and certain correspondence having been put in, the case for 
the defence was closed. 

Porter said he wished to put in and read certain letters. 
In opening he had simply proved the speaking of the words 
and closed there. Evidence had then been led for the defence, 
and the case closed. The plaintiff had clearly now a rebut- 
ting case, and could caU witnesses to prove that the docu- 
ments bore Dr. Merritt's signature. 

J. B. Spyker stated that he was a clerk in the office of the 
Central Board ; that the vouchers and papers sent by the 
superintendent and medical officers came to his office ; that 
he was acquainted with Dr. Merritt's signature, but had never 
seen him sign his name or write at all. 

Porter proposed to put the disputed vouchers before wit- 
ness and ask him whether they bore Dr. Merritt's signature. 

Watermeyer objected. This was not the best evidence 
possible. The two persons who had signed as witnesses 
should have been called : Doe vs. Suckermore ; 2 Phillipps on 
Evidence (9th ed. pp. 247, 254, and see 4th ed., 1st vol., 
p. 232, et seq.). 

Porter : — The question is a legal one, there is no principle 
of primary or secondary evidence involved : see Roscoe, Civ. 
Dig. Nisi Prius, pp. 100, 97. This difficulty could have been 
raised by the plaintiff in the way of defendant's proving justi- 
fication, but as the case stood it could not be raised against 
the plaintiff. The defendant undertook to prove this paper a 
forgery, and he should have produced the attesting witnesses. 
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[Bell, J. : — How could he, when he never saw the docu- 1851. 
ment before coming into Court ?] .,' so! 

Ehden, on same side. The issue is one of forgery and "! a- 
fraud, and justification must be proved as rigidly as in an -_ — 
indictment : 1 Starhie on Slander, p. 236. The attesting piiMn^on. 
witnesses do not purport to be witnesses to the signature. 

[MxjSGEAVB, J. : — The Attorney-General will recollect a 
case of forgery recently tried in this Court, where notice was 
served upon the defendant to produce a document, which 
document was not produced, and he, as Her Majesty's 
Attorney-General, then proceeded with secondary evidence. 
Here the plaintiff had been asked for the document, but had 
not produced it until the eleventh hour in Court. The 
defendant, therefore, in the exercise of his undoubted right, 
had recourse to the secondary evidence of Dr. Merritt.] 

The objection was waived, and the witness on being 
recalled stated that he believed the signatures to both the 
disputed vouchers were Dr. Merritt's. 

Two other witnesses gave similar evidence, and this closed 
the case for the defence. 

Porter summed up on the facts of the whole case, and 
referring to the insufficiency of the second plea, that defen- 
dant stated that he had heard the words complained of from 
another, and that he mentioned that other's name at the time, 
contended that it was a most clear principle of law that 
repetition of slander is actionable per se (see Roscoe, Civ. Dig. 
7th ed. p. 403, tit. Defam. ; see 12th ed. pp. 766, 767). As 
to the substance of the plea that defendant believed it to be 
true, and that it was spoken on a proper and justifiable 
occasion (see 3 Chitty on Pleading, 6th ed., 1837, p. 922). 
On English principles this plea is bad. So also in Civil Law 
(see Voet, 47. 10. 9.). 

[Watermeyer : — This refers to a case where the name is 
only given after pubUcation.J 

Maitland vs. Goldney (2 East. 426). There would be mis- 
chief in deciding this against English authorities. If such a 
plea is good, still there are five requisites for it — that the 
name of the party and very words should be given, that the 
words should be spoken without malice on a justifiable occa- 
sion and in the belief of their truth. 

(Tuesday, Sept. 2.) 

Porter produced a bundle of vouchers for payment by the 
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a""29 Road Board to be audited, and not yet paid, on which there 
se"t ^i' ^®^® *^° " ""fitnesses to payment," which payment had not 

.. I been made. 
wStTrs Wylde, C.J., and Mttsgrave, J., stated that, in their 

Piikington. opinion the whole proceeding was irregular as stating that as 
a fact which was not one, and that the attestation could not, 
be taken by the Court as a mere matter of form.] 

Watermeyer, for defendant : — The defendant is entitled to 
judgment on all the pleas ; he was not the originatqr but 
the repeater of the alleged slander ; and he gave up the name 
and cause of action against the original party ; the action is 
founded upon the intention of parties ; in some cases the 
words impute that which prove malice, but where the name 
is given up the presumption as to malice is removed, the 
plaintiff is bound to make averments as to the manner, 
matter, and mode of the slander. There is no distinction as 
to the legal principle between Dutch and English law (see, 
Earl of Northampton's Case, 7 Coke's Repts., pt. 12, p. 133) ; 
the principle is that in such a case the law does not presume 
malice (see Maitland vs. Goldney, 2 East, p. 426 ; 1 Starkie 
on Slander, p. 335 ; Davies v. Lewis, 7 D. & E. p. 17 (judg- 
ment of Kenyon, C.J.) ), which is almost a translation of 
what Voet says on the subject. When defendant gave up. 
Lyster's name, then the latter became the original slanderer* 
Special circumstances may indeed supply malice,, but it can- 
not be presumed (see Lewis vs. Walter, 4 B. &,A. p. 605 ; 
1 Starkie on Slander, p. 337 ; Borthwick on Libel, p. 29,3.) 
As to the distinction between slander and libel, the latter 
giving greater publication : McGregor vs. Thwaits (3 B. & C. 
p. 24) (Judgment of Holkoyd, J.). Lyster in this case must 
be taken to be the author of the slander ; the plaintiff's own 
declaration therefore puts him out of Court ; according to 
these authorities there is a good cause of action against 
Lyster (see WolnotJi vs. Meadows, 5 East, p. 463 ; Voet, 
47. 10. 9., ad fin. ; Carpzovius, 2. 96). If special circumstances 
are not averred which show the malice, the words are not 
actionable ; the plaintiff not having made such averments, 
cannot put in evidence any circumstances of malice. The 
words spoken proved to be a general rumour, and were spoken 
as a private communication, and not in the open street ; 
these are within the principle of the rule laid down by 
HoLROYD, J., as being on a justifiable occasion requisite for 
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society and the detection of crime. The privacy removes me issi.i 
legal malice, if any, and the defendant is therefore entitled to ^ ?f 30! 
judgment on the declaration and the first two pleas. Counsel 
then proceeded to argue as to the proof of the forgery. 

Porter, in reply : — On the second plea as to the law, the puwngton 
principle contended for is exploded ; the Roman-Dutch Law 
and the English, it is conceded, are alike on this point (see 
3 Stephen^s Nisi Prius, p. 2563). As to the republication of 
slander: 2GreenleafonEvidence,a. 424, and notes. {McPherson 
vs. Daniels, 10 B. & C. p. 263 ; 2 Ham. Ind. p. 923.) Later 
decisions are always to be adopted as the better law, and to 
countervail former decisions. Even supposing the plea to be 
good in form, there was evidence of animus injuriandi, and 
of the defendant not being a mere conduit pipe (see 3 Chitty 
on Pleading; Shipmasters' Case; Coxhead vs. Richards. 2 C. B. 
p. 569). 

Gur adv. vult. 

Post^ (September 8), — 

Wylde, C.J. : — The action for slander is given by the 
Roman-Dutch Law in case of words uttered dolo malo for the 
purpose of traducing the character and estimation of another. 

As to the principle of pleading under the Rules of Court, 
th6re is no system, except as to necessary statements of the 
acts, so as to deny, confess, etc. ; those statements must 
sustain the claim in suit ; the principle, not the form, of 
English pleading must be had in regard, because new prin- 
ciples may be introduced from time to time unknown in the 
Colony, and this would cause unjust surprise. The authori- 
ties need not be here referred to ; but with regard to the 
pleadings the words spoken are admitted upon them, and the 
other averments in the declaration may be rejected ; the 
general denial in the first plea is destroyed by the subsequent 
admission of the words and of the legal malice ; that is, " the 
wrongful act done intentionally and without just cause or 
excuse ;" as to the second plea, that the words were spoken 
without malice, that depends upon evidence ; upon the third 
plea of justification the defendant must prove that the 
plaintiff committed fraud and forgery. [The learned Judge 
then began to comment on the evidence, and came to the 
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1851. conclusion that the words were spoken with malice, and that 

Aug. 29, 1 

.,^ 30, fraud and forgery were not proved.] In the second plea there 
.. 2- is no defence — 1st, because the words were spoken with legal 
^^77- malice ; 2nd, upon an occasion not justifiable ; 3rd, since 
pukington. there is evidence that the defendant did not believe them ; 
and the slander has been again repeated with a knowledge of 
all the facts and put upon the record in the third plea. Vin- 
dictive damages in this case are not urged, as the object of 
the plaintiff is only to clear his character, and the circum- 
stances of the defendant may also be considered. Judgment 
will be given for the plaintiff for £50 damages and costs. 

MtrsGEAVE, J., concurred, and said : — As to the defendant 
having named the original author of the alleged slander, this 
on the latest decisions may only be taken into consideration 
in mitigation of damages (see 3 Chitty on Pleading, p. 922, 
note, and 2 Stephen's Nisi Prius, p. 2564). As to duplicity 
in pleading, see 1 Chitty on Pleading,' Tp. 532. There is no 
necessity for tracing the original author of the slander. I 
regret the 3rd plea on the record, because the matter had 
already been officially investigated, and the plaintiff acquit- 
ted. The plaintiff is in the same position as if he were on 
trial before a jury on a charge of forgery : if in this case the 
affirmative were on the plaintiff and the voucher was not 
produced, I should have recommended an absolution from 
the instance. If the proof were on plaintiff as to a deed, 
witnesses to it must be produced (1 Starkie on Evidence, 
2nd ed, p. 320 ; also p. 251, on secondary evidence ; Halford 
vs. Smith, 4 East, Rep. p. 566, as to costs ; Phipps vs. Porter, 
1 Camp. p. 411, as to admission of secondary evidence to 
prove handwriting ; 2 Starkie on Evidence, p. 470 (Libel and 
Slander) ). 

Bell, J., concurred. 

rpiaintiff's Attorneys, Mermnqton, Fairbeidge, & Hum."! 
LDetendant's Attorneys, J. & H. Eeid. J 
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De Vos vts. CoRiDON & Keiel. 

Pound Ordinance.— Ord. 16, 1847, sees. 9, 51, 52, 55, 56.— 

Jurisdiction of Magistrate. — Fines and Penalties. — Mis- 
joinder of Parties. 

Where two parties made a claim against a defendant for 
wrongfully impounding their cattle, and led no evidence to 
prove a partnership, the summons held had for misjoinder. 

The clause in sec. 9 of Ordinance 16, 1847, referring to illegal 
impounding of cattle, gives the owner of the cattle so im- 
pounded a right to sue civilly, but does not refer to criminal 
proceedings or a penal action. 

This was an appeal from a judgment of the Resident sept^^'s. 

Magistrate of Stellenbosch. The summons prayed for £10 " ^^' 

damages against P. W. de Vos, in that he had wrongfully coridon&ziiei. 
driven, or caused to be driven, a number of oxen belonging to 
Jan Condon and Adriaan Kriel to the Somerset West Pound 
on 19th March, where they were still impounded, and for an 
additional sum of 2s. for each head of cattle so illegally 
impounded, in conformity with sec. 9 of Ord. 16, 1847. 

The defendant objected that the two claims together ex- 
ceeded the Magistrate's jurisdiction. The exception was over- 
ruled. 

It appeared from the record of the evidence that the defen- 
dant had leased a piece of ground to one Rode, that upon 
Rode being in arrear of rent the defendant had seized some 
of his crops for the rent, that plaintiffs' cattle were grazing 
on this land, three head belonging to one plaintiff and nine 
to the other. 

At the end of the plaintiffs' evidence the defendant ob- 
jected that no partnership between the two plaintiffs had 
been proved and there was no evidence of any agreement be- 
tween the parties, who had not given evidence themselves. 
The Court would not decide upon this objection, and, after 
hearing defendant's evidence, gave judgment for plaintiffs. 

Judgment was entered for £2 damages and 2s. for every 
head of cattle illegally impounded, with aU costs arising out 
of said illegal act and costs of suit. 

An appeal was noted by defendant, the grounds of 
objection being — 



122 

„ 1851 1 That the sum claimed exceeded £10, and was therefore 

Sept. 3. ' 

■■ 1 ^- bej'ond the Magistrate's jurisdiction. 
De \osm. 2. That it did not appear from the evidence that the 

Condon &Kriel. ■'^J^ 

plaintiffs were entitled to sue jointly. 

3. Admitting that the Magistrate had jurisdiction and 
that the parties were rightly joined, that said oxen were law- 
fully impounded as defendant was in possession of the land. 

Porter, A.-G., for appellant : — Sec. 9 of Ordinance 16,1847, 
is declaratory of civil rights, sec. 56 treats of offences. Fines 
and penalties to any amount are recoverable before Resident 
Magistrate, because the numbers might be large and the 
penalties therefore high. Ordinance 33, 1827, s. 3,* limits 
the jurisdiction of the Magistrate " In all civil cases wherein 
the sum in dispute shall not exceed the sum of £10." The 
present summons is a civil one, and therefore the amount 
demanded exceeds the Magistrate's jurisdiction. 

Ebden, for respondent :^By sec. 55 all fines are recover- 
able before Magistrate. The 2s. mileage is a fine and penalty. 
Under sec. 9 a party may recover £10 damages, and any sum, 
say £100 head money for 1000 head of cattle. See see. 51 
as to stallions, where £30 may be recovered. The objection 
as to the two claims in one plaint is one that might easily 
be remedied. 

Porter, in reply : — There are only two modes of process, 
either civil or criminal. The 2s. mileage is not a penalty, for 
it may be sued for as a debt, and here it is so sued for. 
Damages and a penalty are only causes of a civil action, the 
words in sec. 9, "repay and make good," are of civil con- 
struction. Sec. 55 does not oust the jurisdiction of the Public 
Prosecutor ; the words are " proceeded for by any person 
whatsoever. The Attorney-General may prosecute by the 
Clerk of the Peace for any fine, but it is questionable whether 
he could prosecute under sec. 9. See sec. 57 as to costs, with 
the penalty. Even if this 2s. mileage be taken as a penalty, 
stni that is no bar to its recovery by a civil action. 

The words used in sec. 9 are " shall be liable," and are 
quite different from those in sees. 10, " shall forfeit," and in 
sees. 51, 52, 55, " shall be liable to forfeit." 

Cur. adv. vult. 

* Repealed by Act 20, 1856. 
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Postea (September 12), — 

The Cotjbt reversed the Magistrate's judgment with costs, 
on the grounds — 

1st. That there was a misjoinder of parties having per- 
sonal and distinct rights of suit ; 

2nd. That the claim was entirely a civil one, as the enact- 
ment makes no distinction between damages and the assess- 
ment — which is, part of the verdict — as liquidated damages. 
Under Ordinance ,16, 1847, all fines and penalties are 
differently described in terms which designate, the penal 
jurisdiction. 



1851. 
Sept. 3. 
„ 12. 

De Vos «», 
Condon &Kriel. 



Steytler vs. Brink. 



Composition.^Deed of Agreement — Advance made by Trustee 
to Creditor, of Assets before Final Liquidation of Estate- 
Legal Fravd on Creditors. 

A., the trustee in an insolvent estate, made an advance to B., a 
creditor, before the estate was liquidated ; B. promising in 
writing " to settle the said sum hereafter with my claim in 
the estate, and to repay the same out of said claim." Sub- 
sequently, B. being in embarrassed circumstances, C, by 
composition deed signed by all creditors, including A., pro- 
mised to pay 6s. 8d. in the pound to his creditors. The only 
claim made by A. on B.'s estate was one due to him as 
auctioneer, of which he received payment from C. according 
' ' to the composition. Upon the insolvent estate of which A. 
was trustee being unable to pay A. the full amount of his 
advance to B^, A. claimed upon B. for the balance as not 
being a debt included in the composition : Held, that A. 
was not entitled to recover. 

This was an action of debt. 

The declaration stated that defendant was indebted to 
plaintiff in the sum of £182 Is. %d., being the balance due on 
an account of moneys lent and advanced at defendant's re^ 
quest and of moneys paid by plaintiff for defendant's use at 
his request, and of interest for forbearance of plaintiff at de- 
fendant's request of claim for moneys owing from defendant 



1851. 
Sept. 9. 
Oct. 13. 

Steytler »». 
Brink. 
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1861. to plaintiff a copy of the account was annexed showing a 
Oct. 'is: debt due by defendant of £260. 
steytier»s. The defendant pleaded, — 

Bnnk. /-n i 

1st. General issue ; 

2nd. That on or about 6th October, 1848, being after the 
amounts of £200 and £60 respectively, which appear on the 
debit side of the annexed account, became due, defendant 
being unable to pay plaintiff and other creditors called a 
meeting of creditors at which the plaintiff, a concurrent 
creditor, was present. That at the said meeting one Andrew 
Brink, D.'s son, offered to plaintiff and other creditors a 
composition set forth in a certain document, dated 6th Oc- 
tober, 1848, which document is as follows : — 

" Report of proceedings (A.). 

"At the meeting of the creditors of M. J. Brink, D.'s son, of 
Cape Town, A. Brink, D.'s son, offered to pay to aU the con- 
current creditors 6s. 8d. in the pound in full of their claims, 
payable by biUs drawn by M. Brink on and accepted by A. 
Brink [one third] in four, six, and eight months from this 
day's date. Whereupon it was resolved by the creditors pre- 
sent to accept the said offer of 65. 8d. in the pound in full of 
the demands on M. J. Brink in three bills, drawn by said M. J. 
Brink on and accepted by said A. Brink, payable at four, six, 
and eight months, provided all the creditors consent to it. 

" Cape Town, 

Oct. 6. 1848." 

[To this document the signatures of creditors were 
appended.] 

That the said offer was accepted and the said document 
was signed by all the creditors including the plaintiff. That 
on 20th January, 1850, A. Brink, in fulfilment of this offer 
of composition, paid to the plaintiff the sum of £7 19s. 3d!, in 
cash, which the plaintiff took instead of the bills above 
mentioned, being 6s. 8d. in the pound upon £23 17s. Qd., the 
amount then stated by the plaintiff to A. Brink to be due to 
him from defendant. Further, that although the said amounts 
of £200 and £60 were not then stated by the plaintiff to be 
due to him for the purpose of then receiving from A. Brink 
the dividend of 6s. 8d. in the pound, yet A. Brink considered 
these sums as a concurrent debt or as a debt fa llin g under 
the composition, and that the plaintiff has not been thereby 
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damnified, as by the credit side of the account the plaintiff 
acknowledges that he has received the sum of £130 15s., 
which is considerably more than 6s. 8d. in the £, on the sum 
of £260, which latter sum amounts to £86 13s. id., which 
amount plaintiff had agreed to take according to the true 
intent and meaning of the composition, and in respect of the 
item of £26 which the plaintiff claims to his account, that it 
has been fully paid by the amount of the difference between 
the sum of £86 13s. 4d., the dividend on £260, and the sum 
of £130 15s. 3d., the amount which plaintiff acknowledges to 
have received. 

The plaintiff replied that the debt of £260 was not a debt 
in any way within the agreement or composition ; he admitted 
the agreement of composition as far as the sum of £23 17s. 9d. 
was concerned, but he averred that neither plaintiff nor 
defendant nor A. Brink considered the sums in suit as a con- 
current debt or as a debt falling within the composition. 

The plaintiff put in the subjoined account : — 
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Sept. 9. 
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Steytler vs. 
Brink. 



ACCOUNT (B). 
M. Bkink in account cttkbent with J. G. Steytleb. 



Dk. 



Interest. 



Amount 
due. 



1848. 
April 26. 



May 1. 



Oct. 28. 



£ s. d. 
To amount 
advanced you 
on account of 
your claim 
proved under 
the insolvent 
estate of Ste- 
phanus Brink 19 7 3 



Bill on ac- 
count of A. J, 
Bester's claim 
in said estate 

Paid the As- 
sociation in- 
terest on your 
account . . 



5 15 2 



1 14 7 



26 17 



200 



60 



26 

26 17 



312 17 



Ce. 



1849. 
Dec. 6. 



£ s. d. 
By dividends 
awarded you 
in insolvent 
estate of S. 
Brink, and on 
Bester's claim 130 15 3 



Balance ; 182 1 9 



312 17 



Dec. 6, 1849. To balance overdrawn ^^182 1 
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s/*"'9 ^^ following document was also put in (C.) : — 

Oct..' 13! 

Steytlerus. " £200 
Brink. 

Received from Mr. J. Gr. Steytler, one of the curators in 
tke insolvent estate of the late Stephanus Brink, the sum of 
two hundred pounds sterling to be settled hereafter with my 
claim in the said estate, and undertake to pay the interest on 
above amount to said Mr.Steytler,reokoned from 17th August 
and pledge myself further to settle the said sum at that time 
with my claim. 

" 17th April, 1848. " (Signed) M. Brink." 

[Endorsed.] The above sum of £200 was paid by a pro- 
missory note, dated 17th April, 1848, due 17th August, 
1848. 

Prom th6 evidence it appeared that the plaintiff carried on 
business in Cape Town as an auctioneer, and also acted as 
trustee in insolvent estates, In his capacity as auctioneer 
he held a claim on defendant for £23 17s. 9d. for goods bought 
by defendant at his sale. In August, 1847, one, Stephanus 
Brink, surrendered his estate, and one, F. G.Watermeyer, and 
the plaintiff were elected joint trustees. The defendant was 
a creditor in the estate. 

After the defendant had filed his claim against Stephanus 
Brink he applied to plaintiff in April, 1848, and received 
from him, as an advance on the future dividends to be 
awarded, £200, for which he gave plaintiff a receipt (C). In 
February another creditor named Bester filed his claim and 
afterwards transferred it to defendant, who under the same 
circumstances received an advance of £60 on it from plaintiff. 
In October, 1848, defendant becamein embarrassed circum- 
stances, and employed one Buyskes to make up schedules 
for inspection of creditors. On October 6, 1848, a meeting 
of defendant's creditors was held, when A. Brink, defendant's 
brother, offered a composition on defendant's behalf of 65. 8d. 
in the £. At that meeting a balance sheet and list of con- 
current creditors with amounts of debts were produced : this 
was framed by Buyskes by defendant's directions. In this 
list plaintiff appeared as a creditor for £23 175. 9d. Plaintiff 
admitted having signed the resolution (A) passed at that 
meeting and having received a composition of £7 195. 3d. 
Out of the estate of S. Brink only £130 I65. was awarded 
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to defendant and Bester. When the liquidation and distri- issi- 
bution account was confirmed by the C!ourt, the plaintiff Oct.' is! 
made out his claim against the defendant. steytierw. 

It was admitted that the sums of £200 and £60 were paid 
by plaintiff to defendant as stated in plaintiff's account (B) ; 
that the plaintiff paid on defendant's account £26 on October 
28, 1848 ; that a liquidation account of Stephanus Brink's 
estate was laid before the creditors on October 18, 1848, 
which was subsequently withdrawn and one filed for inspec- 
tion in lieu thereof on August 30, 1849 ; that in the plaintiff's 
account against defendant, credit had been given to defen- 
dant for what had been received on his claim and on Bester's 
out of Stephanus Brink's estate. 

Porter, A.-G., appeared for the plaintiff. 

Watermeyer, for the defendant. 

After the plaintiff's evidence, 

Watermeyer applied for absolution from the instance on 
the ground that the plaintiff's debt was a concurrent one and 
previous to the composition ; the agreement of composition 
was made with all the creditors : the plaintiff expected to be 
paid the sums of £200 and £60 by dividend out of S. Brink's 
estate of which he was the trustee. 

All the concurrent creditors of defendant had been paid 
under the composition, which expressly stated " provided aU 
the creditors consent." 

In plaintiff's knowledge at the time of the composition 
£284 was due to him by defendant, yet he chooses to let aU 
the other creditors consent to a composition under this mis- 
apprehension. 

Porter, A.-G., opposed absolution on four grounds — 

1st. The transaction of October 6 (A) did not contemplate 
or embrace or effect the subject of the account, there was no 
deed and no assignment, and thus it can have no relation to 
the £620. As to the construction of such a transaction, see 
Voet, 2, 15, 21. It was the intention both of plaintiff and 
defendant whoUy to exclude the £260. 

2nd. There is nothing.in the circumstances which led to 
the keeping of this claim out of that transaction, which upon 
the principle of fraud could vitiate the said claim : as to 
fraud and collusion between an insolvent and a creditor, in 
such a case a creditor could not be heard, but that is not the 
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1851. present case : the debt was still an uncertain and contingent 
Oct.' 13; one and both creditor and debtor might exclude it from any 
steytier m general arrangement : fraud should not be left too much to 
legal implication. The plaintiff in 1848 must be considered as 
two persons, as trustee in Stephanus Brink's estate and as an 
auctioneer, and in the latter capacity creditor for £23 17s. M. 
in defendant's estate. There is no suggestion on the balance 
sheet drawn up by Buyskes under defendant's inspection, as 
to the claim of defendant upon Stephanus Brink's estate. 

[Bell, J. : — Because defendant had assigned it.] Moral 
fraud cannot be imputed in any way to plaintiff here (see 
CocJcshott vs. Bennett, 2 D. & E. (T.R.), p. 763 ; Leycester vs. 
Bose, 4 East, p. 372). If there is fraud the dividends are 
forfeited and even the composition is void (see Jackman vs. 
Mitchell, 13 Vesey, p. 581 (judgment of Eldon, C.)). But in 
this case the plaintiff had no interest in concealment of the 
debt of £260. In all the cases the question appears to be 
was there an intentional concealment ? If there was no 
collusive understanding there was no fraud, and if the plain- 
tiff cannot recover the balance of this £260 he cannot recover 
the dividends in Stephanus Brink's estate ; there is certainly 
no fraud as against the defendant, and fraud can only be 
alleged as to the other creditors. 

[Bell, J.: — I am not certain if the plaintiff did not become 
a purchaser of defendant's debts in Stephanus Brink's estate 
under instrument of April 17, 1848 (C.)] 

The words " to be repaid with interest " rebut all idea of 
purchase — on the contrary, plaintiff expected to have money 
to pay upon the advance : the plaintiff says "I did not claim 
a debt but I considered myself a debtor to defendant for the 
balance." The defendant admits in his plea that the plaintiff 
was entitled to the dividends. 

3rd. If the sum of £260 was embraced in the composition 
the result would be that we should only be bound to take 
6s. Sd. in the £ upon the balance in Bester's estate. A. 
Brink would never have given bills on this debt as he agreed 
to do under the composition. This is not a case of a deed of 
trust but rather of an assignment (see Thomas vs. Courtney, 
1 B. & A. p. 1). 

4th. That as the law requires the debtor to do all he can 
do, the fact of there being no tender of bills by A. Brink 
gives plaintiff now a right to claim the whole of his debt 
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(see Payler vs. Homersham, 4 M. & S. p. 423) ; there is no i85i. 
general principle that aU debts must be taken as embraced oct.' is. 
by a general composition (see Cranley vs. Hillary, 2 M. & S. steytietDs. 
p. 120 ; Harrison's Digest (1837), p. 889 ; Oughton vs. Trotter, 
quoted there ; Greenwood vs. Lidbetter, 12 Price, p. 183). If 
the debt was held to come within the agreement, there was 
no tender made by defendant of the balance ; such tender 
might have been accepted, with recourse to A. Brink. 

Watermeyer: — The plaintiff has overstepped the limits of 
the record and the facts therein stated. We have nothing to 
do with the plaintiff as trustee to S. Brink's estate, but only 
as a creditor in defendant's estate for £23 17s. 9d. and 
£286 ; he is only a private creditor as J. G. Steytler, and as 
such he was present at the meeting and signed the deed of 
composition : he is the second creditor on the list to A. 
Brink, and thus induced other creditors to sign ; and he 
afterwards claims upon the defendant a debt long before due, 
claiming 20s. against creditors who have only got 65. 8d. 
The intention of the deed must be all that creditors shall 
receive on their debts 6s. 8d. in the £ ; there was thus a 
secret legal fraud that plaintiff was to recover 20s. and other 
creditors only 6s. 8d. As to the construction of the agree- 
ment, see 1 Pothier, Obligations (1806), 9th rule, p. 59, and 
Smith's Mercantile Law, p. 700 (p. 770, 6th ed). By conceal- 
ment, the plaintiff has, as to the creditors, committed a legal 
fraud, and as to A. Brink, a forfeiture ; the agreement (A) 
was not with the defendant only, but with all the creditors ; 
the plaintiff was bound to disclose this debt to them as being 
a personal and concurrent debt. In order to rebut legal 
fraud, an out-and-out sale to the plaintiff must be proved, 
and in this way the debt wiU be extinguished : the debt was 
kept out purposely and not because it was' uncertain, so that 
the principle of withholding from creditors and thus of collu- 
sion applies. As to offer and acceptance under composition, 
see Bose vs. Hart,2 Smith, L.C., p. 251, and note ; and Smith's 
Mercantile Law, p. 704 (see Appendix to 6th ed.) ; here the 
debt was a certain one. 

As to tender under (4), there is not so strict a doctrine 
held here as in the English Courts. 

[Bell, J. : — There was no offer under the composition, 
and therefore no tender was necessary.] 

As to proof of tender, see Smith's Mercantile Law (p. 701). 
r Vol. I. . K 
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1861. The creditors of defendant could not affect plaintiff's claim 
loc?. is! upon Stephanus Brink's estate. 

steja^vs. Porter, in reply : — The contract (C) did not embrace an 

existing debt : the contract was between plaintiff and defen- 
dant, and the creditors of defendant were out of the case, and 
it was not competent for defendant to object as to them : the 
defendant was the only person to be benefited by it, and he, 
not A. Brink, would be the person to sue for the balance. 

[Bell, J. : — If Stephanus Brink had paid 20s. in the £, 
how would defendant's estate have got it ?] 

You must consider the agreement at the time it was made 
and if there be no fraud, it must stand. 

[Bell, J. : — Cases must be decided on the principle that 
creditors are entitled to know all.J 

That principle would require much limitation ; if a debt 
is bond fide omitted from forgetfulness, it is not thereby extin- 
guished. The plaintiff would never have signed a release to 
take 6s. 8d. on his debt in Stephanus Brink's estate, and he 
cannot now go against A. Brink who never had any idea of 
giving plaintiff bills beyond £24. 

Cur. adv. vult. 

Postea (October 13), — 

The Cottet gave judgment for the defendant, with costs. 

Wylde, C.J., after reciting the facts and pleadings, held 
that the plaintiff's rephcation was not proved, and that if it 
were, there was no averment in it that the general creditors 
did not consider the debt of £260 as falling within the deed 
of composition. By that deed the plaintiff was only a 
creditor for £24, and the creditors knew of no further demand 
on A. Brink as surety. Thus a material fact was concealed 
from A. Brink and the other creditors, and in this there was 
a legal fraud, for the intent of the composition was to release 
defendant from all claims upon an equal loss to all creditors 
alike. In addition to this, the deed, whereto the plaintiff was 
a party, was for a composition of 6s. 8d. in the £, and upon 
the plaintiff's own account he has been overpaid that amount 
of composition as to his entire debt of £260 by his receiving 
£130 from Stephanus Brink's estate. 
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Mtjsgeave, J., concurred, and cited the cases of Steinman 
vs. Magnus, 11 East, p. 390 ; Thomas vs. Courtenay, 1 B. & A. 
p. 1 ; Eastabrook rs. Scott, 3 Vesey, p. 460 ; Harrison's Digest, 
888, as to its being objectionable that trustees should advance 
money upon assets in their charge ; and 2 Burge, p. 466. 

Bell, J., referred to Payler vs. Homersham, 4 M. & S. p. 
423 ; Small vs. Brachley, 2 Vernon, p. 602, which had been 
overruled. Also to Spurret vs. Spiller, 1 Atkins, p. 105 
Cecil vs. Plaistow, 1 Anstruther, p. 202 ; Fawcett vs. Oee, 
Anstruther, p. 910 ; Mawson vs. StocTc, 6 Vesey, p. 301 
Jackman vs. Mitchell, 13 Vesey, p. 581 ; Sadler vs. Jeksen 
15 Vesey, p. 52 ; Mackenzie vs. Mackenzie, 16 Vesey, p. 372 
Cockshott vs. Bennett, 2 D. & E. (T.R.), p. 763 ; Leycester vs 
Rose, 4 East, p. 372 ; *Cullingworth vs. Lloyd, 2 Beavan, p 
385 ; and to Story, Equity Jurisp., pp. 281, 312. 
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rPlaintiff's Attorneys, Rbdelinghtjys & Wessbls."] 
LDefendant's Attorneys, BERRANsi & Hofmeybk. J 



PoTB AND Others vs. Commissioners of Graham's Town 

MuNICrPALITY. 

Ordinance No. 9, 1836, sec. 44. — Bight of Municipalities to 
purchase property. 

The 4:ith section of Ordinance No. 9, 1836, does not give muni- 
cipalities the right to purchase land, and regulations autho- 
rising such purchase are therefore invalid. 

A reasonable construction of the section is that the municipality 
have powers to hire houses or lands. 

[Per Wylde, C.J., and Mxjsgravb, J.] 

On October 8, 1851, application was made to Bell, J., in ^11^20. 
Chambers, on behalf of C. Pote and others, inhabitants of po^na 
Graham's Town, for an interdict to restrain the Commis- (,^o^i9^,^»^„ 
sioners of the Municipality from finally completing a certain «' *^'^^™'' 
contract for the purchase of the old Wesleyan Chapel at Mimicipauty. 



* Under this last case most of the reported cases up to 1840 on subject 
of agreements in fraud of composition deeds ■will be found collected. — Ed. 

K 2 
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Nov^M Graham's Town, as a Town Hall, and from disposing of the 

PoteTnd fuiids of the said municipality to any such object, and for 

com*Sioner6 restricting the transfer of the said chapel and the land on 

o' ^ra^m's which it stands, to the municipality ; and from mortgaging 

Municipauty. or Otherwise charging as security any property whatever 

belonging to the municipality with payment at any time 

therewith, or in any other manner whatever binding their 

successors in oi3fice or the municipality for the time being ; 

and it was ordered on reading applicant's affidavit, that said 

interdict be granted and remain in force till further order of 

Supreme Court or any Judge. 

On November 20th, respondents were called on to shew 
cause why the said interdict should not be made permanent. 

Ehden, for applicants. 

Porter, A.G. (with him Watermeyer), for respondents. 

At suggestion of the Court, the argument was confined to 
the two questions : 

1st. Whether under sec. 44 of Ordinance No. 9, 1836, the 
Commissioners had a right to purchase landed property at all? 

2nd. Whether if the clause gave a right to purchase, 
special regulations under sec. 1 and subsequent sections of the 
Ordinance, by the resident householders, were necessarily a 
condition precedent ? 

Sec. 44 is as foUows : " And be it further enacted that 
the said Commissioners acting in pursuance of any such regu- 
lations as aforesaid may, and they are hereby authorised and 
empowered to treat with the owner or owners, and occupier 
or occupiers of any houses or buildings, lands and grounds, for 
the purposes of this Ordinance, for such sum of money or 
yearly rent, or for such time as to them may appear reason- 
able." 

Porter argued that the words of the section clearly denoted 
a power to purchase for municipal purposes, and that such 
was the intent of the Legislature and the understanding 
of all the municipal bodies. There was no question raised 
as to this power until after the Commissioners had entered 
into this contract. 

The second question was not argued. 

BelIj, J., expressed an opinion that sec. 44 gave no power 
either to purchase or hire, and though the intent might have 
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been to have given both, yet the words " Empowered to treat j^^^^ 20 
with" A or B (who are merely described as "owners or - — 
occupiers of lands ") " for the purposes of this Ordinance for ^ others w. 

, . JT jr Commissioneis 

such sum of money or yearly rent, &c., meant, if anythmg of Graham's 
rather a power to borrow money than a power to purchase or Municipauty. 
hire, and that there must be an omission of some important 
words in the section which was at present unintelligible. 

Wyldb, C.J., and Musgkave, J., were of opinion that, 
although the section was very loosely worded, the reasonable 
construction was that it gave a power to hire houses or lands 
but not to purchase. 

The Cotjet unanimously held, that, whatever might have 
been the intent of the Legislature, the words could not be 
construed as giving any right to purchase ; that no regula- 
tions authorising any such purchase would have been valid, as 
without the purposes of the Ordinance ; that a power to pur- 
chase could be given only by the Legislature, and that the 
merits of the case could not therefore entitle the Commis- 
sioners to a release from the Interdict, which was therefore 
confirmed, with costs. 

Ehden, apphed that the Commissioners should pay the 
costs de bonis propriis, but The Court refused the application. 



Mbrritt vs. Mandy. 



Exception. — Executor sued individually and as Extcaior. — 
Action for Account. 

Where the plaintiff, executor of H., sued M., individually and 
as an executor, for a sum of money due by reason of, and for 
an account arising out of, transactions between H. and M. 
individually, and also between H. and a firm of which M. 
was the surviving partner and executor of the deceased 
partner, an exception that M. could not be sued in two 
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capacities, overruled as being one as to matter of substance 
and not as to the form of declaration. 

Vec^'i This was an argument on exceptions. 

" 1 ^- The defendant was summoned individually and as surviv- 

motk^ds. ing testamentary executor of J. M'Kenny, to answer the 

plaintiff in her capacity as surviving testamentary executrix 

of Alexander Howison, her first husband, in an action to 

obtain an account. 

The declaration stated that Howison had certain dealings 
with M'Kenny, both separately and jointly. That M'Kenny 
was in partnership with the defendant as the firm of M'Kenny 
& Mandy ; that Howison became indebted to the said firm of 
M'Kenny & Mandy in the sum of £139 19s., and that said 
firm commenced legal proceedings to obtain this sum. Before 
their commencement, Howison sold a certain farm called 
Howison's Poort to S. Rowles for £600, which sum was agreed 
to be paid, by Rowles discharging certain mortgages on the 
farm of the amount of £321 3s., and paying to Howison the 
balance of £278 17s. as by an agreement dated August 20, 
1 837, annexed. That Howison ceded and delivered this agree- 
ment to M'Kenny in satisfaction of his debt — that M'Kenny 
received the sum of £278 17s. — that M'Kenny also received 
from Rowles £146 35., which was mentioned in the agreement 
annexed as due by Howison to M'Kenny, by virtue of one of 
the subsisting mortgages on the farm Howison's Poort, and 
which sum the said Rowles was bound to pay as part of the 
purchase-money. 

Also that Howison made over to M'Kenny a certain pro- 
missory note made by one Dixon for £75, of which Howison 
was legal holder. 

That after Howison's death the firm of M'Kenny & Mandy 
received from one W. Ogilvie, co-executor testamentary of 
Howison, a promissory note for £23, made by Ogilvie for and 
on behalf of himself and co-executrix, which was given and 
obtained under a false impression as to the state of accounts 
between Howison and the firm of M'Kenny & Mandy, and 
also between Howison & M'Kenny. 

That no just and true account can be taken except on the 
principle of charging Howison with all sums due by him both 
to the firm and to M'Kenny individually ; and by crediting 
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him in like manner with all sums received by M'Kenny or by issi. 



Deo. 4. 



Mandy. 



the firm for Howison's use during his lifetime, or since his .. isi 

death. Memtt vs. 

That M'Kenny died on 1st November, 1841, leaving said 
defendant surviving partner of the firm. 

That by account annexed to the declaration it wlR appear 
that the sum of £432 is due to plaintiff in her capacity. 

Wherefore the plaintiff prayed that the defendant might 
be condemned to debate the said account, or be condemned to 
furnish to plaintiff, to be by her debated, separate accounts 
distinguishing Howison's transactions with M'Kenny from his 
transactions with the firm ; and that defendant might be con- 
demned to pay what might be thereupon found owing. 

Defendant replied to the declaration as being uncertain, 
informal, and insufficient in law to enable the plaintiff to 
maintain action, inasmuch as defendant was proceeded 
against in two capacities — in his individual and representa- 
tive capacity. 

Ebden, for the defendant, in support of the exception, re- 
ferred to : 1 Ghitty on Pleading, pp. 201, 204, 205 ; Bac. Ahr. 
Action in General, C. p. 61 ; Executors and Administrators, 0. 
p. 531. 2, Saunders, p. 117, d. e. and h., note to Coryton vs. 
Lithibye. 

Porter, A.G. (with him Watermeyer), contra, admitted that 
in the declaration a distinct demand is made against an 
executor and against a private party. This is rather a case of 
a bin than a declaration, and of a demurrer in Equity for 
multifariousness ; but no ground in equity is so uncertain as 
this {Story on Equity, s. 526, et seq. s. 538, n. 2, s. 539. The 
exception is good if an executor is a separate party from a 
surviving partner. On a survey of the authorities it wUl be 
found that there is no inflexible rule. As to the distinction 
between a general and special demurrer, see 1. Daniell, Chan- 
cery Practice, p. 441 ; 2. Supplementary Equity Index, by Jagoe 
p. 594 ; Benson vs. Hadfield, 5 Beavan, p. 546. 

If two parties confuse accounts they are liable singuli in 
solidum. 

Watermeyer, on same side : — The exception might have 
been excepted to. If upheld, no action is maintainable against 
any two defendants, as in the case of principal and surety. 
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■DeT\ Take the ease of a Bill of Exchange, where an action is 
" 1 ^- brought against acceptors and also against the same parties 
*',';"i''L'"' as executors of indorsers — this is a similar case. 

Ebden, in reply : — The real test is, If M 'Kenny's executor 
had been a different person, could he have been joined in the 
same action ? (See Dan. Ch. Pr. ed. 1839, pp. 308, 444 ; Voet, 
2. 13. 4., and 5. 1. 82.) 

Cur. adv. vuli. 

Postea (Dec. 15), — ■ 

The Court overruled defendant's exception as to amend- 
ment of the declaration, with costs, without consideration of 
the merits, as the objection, if valid, was as to a matter of sub- 
stance affecting the right of action as brought and not the 
form of the declaration. 

Postea (March 16, 1852), — The case was removed to 
Circuit Court of Albany, and tried on the merits. Judgment 
was given for the defendant by consent. 

Each party to pay his own costs. 

rPlaintiff's Attorneys, Meeeinoton, Faiebeidbe, & Hull."] 
LBefendant'a Attorneys, J. & H. Reid. J 



De Smidt vs. Stbytlbr. 



Interdict.— Sale to Highest Bidder by Public Auction. — Resolu- 
tion of Creditors. 

Where a resolution of creditors was passed at a meeting in an 
insolvent estate, that on a certain day certain property 
should be "sold as advertised by public auction," and a 
notice was placed in the Gazette that the property would be 
sold "peremptorily to the highest bidder," and applicant 
made the highest bid, which the auctioneer several times 
repeated, but finally withdrew the property from sale without 
knocking it down, an interdict was granted restraining the 
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trustees from parting with the property to any one else 
pending an issue to he tried as to the validity of the sale. 

This was an application for an interdict to restrain the i852. 
transfer of the estate " Plumstead " until the issue should be J^^"- 
tried as to the validity of the sale of the said estate to the steytfer?"' 
appUcant as the highest bidder. 

The affidavit of applicant dated 14th January, 1852, 
stated that a resolution of creditors in the insolvent estate of 
J. G. Cloete, at a meeting held on 17th December, 1851, was 
passed " that the landed property in the said estate should be 
sold as advertised, by pubMc auction, on the steps of the Com- 
mercial Exchange, on Saturday, 20th December, by the rise 
only or by the rise and fall with or without competition- 
money or bonus as the trustee shaU deem proper." That a 
notice was placed in the Government Gazette by the respondent 
the sole trustee, previous to this meeting, that the property 
would be sold peremptorily to the highest bidder. That on 
the 20th December, the respondent, as auctioneer, offered the 
place for sale peremptorily, by the rise only, with bonus ; that 
several offers were made ; that the applicant then offered 
£1500, that the respondent said he would knock the place 
down if he could not get a higher bid ; that after trying for ten 
minutes no higher bid was forthcoming, and that respondent 
then withdrew the place from sale ; that applicant subse- 
quently applied for transfer, which was refused by respondent ; 
that subsequently two notices appeared in the Government 
Gazette, one offering the place for private sale, and the other, 
the vineyard and produce for public sale. 
The notices were as follows : — 

" For Private Sale, 
" The Place Plumstead, situated in the district of Wyn- 
berg, and belonging to the insolvent estate of J. G. Cloete, 
not having been disposed of by public auction, the same may 
be obtained by private purchase, on appKcation to the under- 
signed at his office, 

"J. G. Stbytlee, 

" Sole Trustee." 

" In Insolvent Estate of J. G. Cloete, 
"Will be sold on Saturday, 17th January, 1852, at ten 
o'clock, at the Auction Rooms of Messrs. Steytler & Co., the 
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1862. produce of the vineyard and orchard of the farm ' Plumstead,' 
Jan. 20. ■■: . . -^ ' 

— 1 durme the ensumg season. 

DeSmidtDS. ° ° ,, t ^ r^ 

Steytler. J. G. StEYTLEE, 

" Sole Trustee." 

The affidavit of J. G. Steytler, the respondent, stated that 
the Master, as administering the guardian's fund, held a first 
mortgage on this property, that De Smidt held a third mort- 
gage. That the first and second mortgagees had passed the 
resolution on the 17th December that the property should be 
sold, that applicant announced at the sale that he had come 
to protect his interests as mortgagee, that respondent con- 
sidered that the sale was thus prejudiced, as there were some 
at the sale who said it was of no use to bid against a mort- 
gagee. That respondent considered himself, as trustee, bound 
to protect the Master as administering the guardian's fund, 
who was the only person interested in the sale, as he held 
bonds on the property for £1825, that the Master approved of 
the withdrawal of the property, that one J. P. Cloete had 
since offered £1875 for the property, if the Master would 
advance him on this special mortgage. That there had been 
negociations for the purchase of this farm between J. P. 
Cloete and respondent, previous to the 20th December, and 
that subsequent to the sale J. P. Cloete had offered to appli- 
cant £1875 for the farm in case applicant should be held to 
be the purchaser of it. 

The applicant in reply admitted that it was arranged 
between him and J. P. Cloete that the latter should have the 
farm for £1875. 

Brand, for applicant : — The applicant comes into Court 
as a purchaser as highest bidding ; his bid was accepted 
because it was repeated by the auctioneer. The applicant 
intends to bring an action, therefore an interdict should be 
granted to prevent the sale by private agreement. The sale 
on the 20th December was a bond fide one, all the creditors 
might have come and offered biddings. 

Porter, A.-O., for respondent : — There will be damage to 
the estate by the delay if this interdict is granted, until the 
question of sale is decided. This is a case different from that 
of a common sale. The applicant has his action for damages 
if he is damnified. 
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[MirsGRAVE, J. : — But suppose the buyer be a man of j^^'lo 
straw.! — ^ " 

Tj ii 1 1 • -11 c ^^ Smidt VI 

it there has been a sale the purchaser is entitled to transfer steytier. 
but there was no perfected sale, for the auctioneer never 
brought down the hammer. A bidder can retract his bid till 
the hammer is down, and if the respondent in such a case 
caiinot sue the applicant, neither can the applicant sue re- 
spondent (see Stephen, Nisi Prius, p. 509 ; Payne vs. Cave, 
3 D. & E. p. 148). In a case of this sort, even if the sale had 
been perfected, a Court of Equity would open it up under a 
decree. The Master will lose by it £375 to the guardian's 
fund. The equity principle will apply in cases of sales in 
insolvent estates (see 3 Chitty's Eq. Index, Tit. Practice, 
p. 2519, as to opening biddings under judgment sales, and 
Grant's Chancery Procedure, p. 308). The Court should also 
take into consideration that applicant had an arrangement 
with another and only bid for him. 

Brand, in reply : — If there is dolus malus on the part of 
applicant, he is of course not entitled to a remedy, but the 
Court will not summarily decide such a question. As to 
Emptio venditio, the Dutch law is at variance with both 
Scotch and English law ; the whole law on the subject is laid 
down by Matthaeus. If there was power in a case of this sort 
to adjourn the sale, all good faith would be prejudiced ; the 
meeting of creditors must be held to fix the terms of the sale : 
see Matth. de Auctionibus, 1. 10. 40, 48, where it is laid down 
that each is bound by his bid ; Carpzovius, bk. 1, dep. 32, tit. 
43 ; Brown, Law of Sale, p. 584. 

The Cottet granted the interdict. Action to be com- 
menced before next term. 
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TiEE VS. Tonkin. 

Bill of Exchange.— Part Payment by Drawer. — Protest. — 

Acceptor. 

It cannot be presumed that bills are accommodation bills from 
the mere fact that the drawer has made part payments ; these 
payments must be held in absence of proof to the contrary to 
have been made in relief of the acceptor. [Per Wylde, C. J.] 

Feb^ i'2. This was an appeal from a decision of the Resident Magis- 

rpj^g trate of Capetown. The plaintiff sued defendant in the 
Tonkin'. Resident Magistrate's Court for the sums of £10 and £8, 
being in each case the balance of amounts of two bills drawn 
by one Ross, on, and accepted by the defendant. The part 
payments had been made by Ross. The bills were endorsed 
in blank by Ross and the plaintiff was the legal holder. The 
plaintiff stated that he called on defendant with the two 
biUs. Defendant refused payment, but subsequently called 
on plaintiff, and it was agreed that he should pay in part, £3 
per month. He again made a subsequent offer of payment to 
which plaintiff would not agree. No money was in fact paid 
by defendant. The defendant objected that the bills had not 
been protested. The Magistrate dismissed the case, whereon 
the plaintiff appealed. 

The grounds on which it was prayed that the judgment be 
reversed were : — 

1. That the fact of the bills being protested was insuffi- 
cient iti law to support the Magistrate's decision. 

2. That the fact of part payment by the drawer was like- 
wise insufficient. 

Porter, A.-G., for appellant. 

Brand, for respondent, suggested that the bills were for 
accommodation of Ross, the drawer. 

Wylde, C.J. : — It does not appear on the report of the 
proceedings that these were accommodation bills, and the 
Court cannot presume this as a fact. The case is therefore as 
upon acceptance for value, and that the acknowledgment of 
payments on the first bill formed no part of the biQ as 
touching the liability of the respondent, but only as to the 
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amount remaining due ; but the payments in absence ot all J^l^^ 
proof to the contrary must be taken as made in favour of - — 

■'- ^ Tier vs. 

respondent and as made by him. If the payments were made Tonkin. 
by Ross he must be taken to have made them in reUef — and 
truly so — of the respondent as acceptor. As against the 
acceptors, no protest is necessary, but if there has been any 
irregularity in this or any other respect, respondent's promise 
and agreement to pay by instalments waived the same, and 
renewed his liability to the claim. The Magistrate's decision 
must be reversed with costs, and judgment entered with costs 
for the plaintiff. 

t Appellant's Attorney, J. C. Beeranoe."] 
Respondent's Attorney, J. Bakkek J 



RrvEES, Teeastjeer-General, vs. Cape 
Town MuisriciPALiTy. 

Effect of a grant of a parliament to a colony. — Commission of 
member of legislative council. — Evidence admissible as to 
illegal constitution of legislative council. — Instructions to 
Governor. — Letters patent, 23rd May, 1850. — Ordinance 
No. 72, sec. 47. — Ordinance No. 1, 1840, sec. 50. — Stand- 
ing rules and orders of legislative council. . . 

The authority of the legislative council existing at the time of 
publication of the letters patent of 23rd May, 1850, provi- 
ding for the establishment of a parliament was in no way 
impaired by such publication until proceedings taken for 
establishment of such parliament. 

Where it was provided by letters patent that the legislative 
council should consist of six official members of whom the 
senior military officer should be one, but this officer had 
never been sworn in or summoned to attend or had 
attended any meetings : — Held, that this admission did not 
invalidate a vote of the council. 

The production of the commission of a member of the legislative 
council insisted upon (Bell, J., dissentiente.) 

Where a provision of the standing rules and orders of the 



142 



council as to giving a week's notice to members, by publica- 
tion in the Gazette, had been infringed, but all members 
able to attend, had attended .-—Held, that this did not 
invalidate a vote of the council. 

It is not competent to ask a clerk in a government office who 
wrote out the commission of a member of the legislative 
council, whether the Governor's signature and colonial seal 
were previously attached, the object being to dispute the 
validity of the commission. 



1852. 
March 12. 

Eivers, 

Treasuier- 

General, vs. 

Cape Town 

Municipality. 



This was an action of debt. 

Plaintiff's declaration stated that plaintiff, who sued in his 
capacity as treasurer and accountant-general of the colony of 
the Cape of Good Hope, on behalf of the local executive 
government of said colony, sued the defendants to recover 
the sum of £1799 4s. lid. with interest a tempore morae and 
costs. That by Ordinance No. 1, 1840, sec. 50, it is provided 
that the Commissioners for Municipality of Cape Town for the 
time being should annually pay and hand over to the 
treasurer-general whatever sum should by the vote of the 
legislative council be fixed as a just proportion of the police 
force in Cape Town. That the legislative council on the 1 1th 
November, 1851, fixed the said sum of £1799 14s. lid. as 
the amount of such contribution, but that the defendants, 
though requested to do so, refused to hand over the said 
sum. 

The defendants pleaded : — 

1st. That by letters patent dated 23rd May, 1850, a 
parliament consisting of the governor of this colony, a legis- 
lative council and a house of assembly has been established, 
and that thereby the present legislative council has ceased to 
exist, and that the vote of the said legislative council passed 
after such publication of the said letters patent is null and 
void. Wherefore defendants pray absolution from instance 
with costs. 

2nd. In case the above plea be deemed insufficient, defen- 
dants say that admitting their liability to pay a certain sum 
towards the expense of the police force as by Ordinance No. 1, 
1840, sec. 15, to an amount as by the legislative council for the 
time being shall be fixed, yet that the said alleged vote is 
not legally binding upon them as no such amount has as yet 
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been legally fixed, that by letters patent dated 15th Decern- jj^^l^^g 

ber, 1847, Sir Henry Smith was appointed governor of the , 

colony with powers set forth m such letters patent and m Tieasuier- 
certain letters of instruction dated 22nd December, 1847. ',J;?p,1.5?™ 
That in such letters patent and instructions in sees. 4 and 5, 
Her Majesty has ordained that the legislative council shall at 
aU times consist of six persons (exclusive of the said governor) 
holding office within the colony, and that of the said six 
members holding offices, the senior member for the time 
being of Her Majesty's land forces in this colony shall be one. 
That the said governor did by public notification in Govern- 
ment Gazette dated 10th May, 1848, summon the said legisla- 
tive council to a meeting to be held on 30th May, 1848, for 
the purpose of swearing in the said members, but that the 
senior officer in command of Her Majesty's land forces was 
not summoned to attend such meeting, nor was he present 
nor sworn, nor was any notice ever sent to him, and that the 
said legislative council since its first constitution on 30th May, 
1848, up to the present day has only consisted of five persons 
holding offices in this colony, and that it, therefore, did not 
exist according to law. Wherefore defendants pray absolu- 
tion with costs. 

3rd. And as a further plea, defendants say that supposing 
the said legislative council to have duly and legally existed, 
they are not legally bound to the vote of 11th November, 
1851, because by said letters of instruction, sec, 7, Her 
Majesty hath declared that in case of resignation of any of 
the unofficial members of the council, the said governor is 
authorized to nominate and appoint by a commission under 
the public seal such fit and proper persons to fill up such 
vacancies, until Her Majesty's pleasure be known. That on 
7th September, 1850, certain four unofficial members resigned, 
and that the legislative council thereupon ceased to exist, 
that by a government notice dated 4th October, 1851, certain 
others, namely, Messrs. Hawkins, Arkoll, Christian, and 
Moodie were announced as having been appointed by the 
governor in their stead and were sworn in on 10th October, 
that the said appointment could not, on account of the 
absence of the governor at King Wilham's Town, have been 
made by the governor on 4th October, 1851. That conse- 
quently the said legislative council for the purposes of the 
present_defence does not legally exist, and that its vote 
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Micifi2 Passed on 11th November, 1851, does not as yet entitle the 
- — said plaintiffs to make demand of said sum from defendants. 

Elvers, ^ 

Trcasirrer- 4th. And foi a further plea, defendants say that supposmg 

Cape Town the Said unofficial members to have been duly appointed and 

Slunicipality. . ;' ^^ 

duly sworn m, they are not bounden to the resolution of 
11th November, 1851, because by said letters of instruction, 
sec. 9, it is directed that no meeting of council shall be held 
unless duly summoned by the governor or his authority, and 
by the 1st rule of the standing rules and orders of the said 
council sanctioned by Her Majesty and published in Govern- 
ment Gazette of 22nd April, 1847, it is enacted that one 
week's notice shall be given by pubhcation in the Gazette of 
every sitting of the council. That the first meeting of the 
said council after the alleged appointment held on 10th 
October was not so summoned, and that consequently the 
meeting held on 11th November, which was an adjournment 
from the previous meeting, was no due meeting, and that the 
votes and resolutions passed thereat are nuU and void. 

There was also a claim in reconvention in respect of 
certain market dues of which defendants alleged they had 
been deprived by the legislative council, but at the trial this 
was withdrawn for the time by consent. 

The rephcation was general. 

Porter, A.-G. (with him Ebden), appeared for the plaintiff. 

Brand, G.J. (with him Watermeyer and Brand, J. H.), for 
defendants. 

The vote of 1 1th November, requiring payment of the sum 
now claimed, was proved, and it was admitted by the defen- 
dants that they were liable for the whole amount, if legally 
liable at all. 

The following evidence was given on behalf of the plain- 
tiff :— 

Boyle, clerk of the council, stated that the meeting of the 
legislative council on 11th November at which the vote in 
question was passed, was an adjourned meeting from one 
held on 31st October, which again had been adjourned from 
10th October. This meeting of 11th November was not 
summoned by advertisement in the Gazette but by personal 
notice to members ; that he was directed by the secretary to 
the government to give notice of the meeting of 10th October, 
that it was the practice to give notice of meetings by an 
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announcement in the Gazeite if a Gazette day intervened, in issa. 
other cases, to give personal notice ; that it was his impres- - — 
sion that he wrote to all the members giving them personal Treasurer- 

Greneral V8 

notice of the meeting of 10th October, or that he spoke to capeToW 
them by direction of the secretary to government. That two ™'"''^ 
members were not present at the meetings of 10th and 31st 
October, and that he was not aware if written notice was 
sent to them, they were in Graham's Town at the time ; all 
the other members were present at the meeting of 10th 
October, and the four new members of whom Mr. Hawkins 
was one were sworn in. That the senior mihtary officer not 
being in the government of the Colony had never been 
present at any meetings. That the last meeting previous to 
10th October was on 20th September, 1850, and that meeting 
was adjourned generally, without. any particular day being 
mentioned ; that it was not usual to give notice of adjourned 
meetings to the official members personally, that beyond the 
standing orders he had no particular instructions as to giving 
notice of meetings of council, and that no member had ever 
complained of want of notice. 

The Gazette of 16th October contained a notice " that the - 

council stands adjourned to Friday 31st at 10 o'clock." 

This closed the plaintiff's case. 

For the defence Hawkins was called, who stated that he 
was one of the new members of the council appointed under 
the commission of 4th October. 

Brand called upon witness under his subpoena to produce 
the commission appointing him a member of the council : 
see Ordinance 72, sec. 47 and standing rules of council, rule 21. 

Porter objected that no evidence is required of Hawkins 
being a member, beyond the fact of his acting as such. 

The Court (Bell, J., diss. :) held that the commission 
must be produced. 

Witness produced a commission under the hand and seal of 
the governor of the colony dated 4th October, as foUows : — 
" Whereas by letters patent dated 15th December, 1847, 
Her Majesty has appointed and declared that there shall be 
within this settlement a council to be called the legislative 
council of the colony of Cape of Good Hope, and has further 
directed that said council should be constituted as is directed 
in instructions therewith given me, or according to such 
Vol. I. L 
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further powers, instructions or authorities as shall at any 
future time be granted to or appointed for me under Her 
Majesty's signet and sign manual, or by Her Majesty's order 
in Privy Council, or by Her Majesty through one of her 
principal secretaries of state, and whereas by the said instruc- 
tions in the said letters patent Her Majesty has authorized 
me upon the death, incapacity, absence, suspension or resig- 
nation of any of the unoiScial members of the said council, 
to nominate and appoint by a commission under the public 
seal of the colony any fit and proper person or persons to fill 
any such vacancy, who shall be appointed only until Her 
Royal pleasure be known, and whereas four vacancies have 
been created by resignation and I have determined to appoint 
you William Hawkins to iill one of the said vacancies — 

SP SJC 3|G ^ ^ 

I have by virtue of the said letters patent and instructions 
appointed you William Hawkins to fill the said vacancy 
under the provisions and conditions aforesaid. Given under 
the public seal of the settlement of Cape of Good Hope on 
4th October, 1851. 

" (Signed) H. G. Smith." 



Witness refused to produce a letter from the governor 
offering him a seat in the council, and received by him 
before the commission of 4th October. 

After argument. The Court decided that production 
could not be insisted on as the object was to dispute the 
legality of the appointment produced and the legitimacy of 
the legislative council. Witness also produced a commission 
of 15th October, under the signature of the governor ratifying 
and confirming the previous one and also constituting witness 
a member of the council de novo, " if need be," and referring 
in terms to the previous commission. On 10th October, the 
new members were sworn in under the commissions of 4th 
October, and on 31st October they were re-sworn under the 
commission of 15th October. 

Russouw, a government clerk, stated that the body of the 
commission of 4th October was written by him. 

Brand proposed to ask witness whether the governor's 
signature and colonial seal were previously upon the paper 
on which he engrossed the document. 

The Court held that the question could not be put. 
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_,, . . March 12 

Christian and Moodie were the same as those respecting -: — 
Mr. Hawkins. Appointment of Sir Harry Smith and the Treasurer- 
instructions accompanying it, the standing orders of the legis- cape towb 

.. ,,i,.i,«- 1 Munioipahty. 

lative council, the letters patent of May, 1850, were agreed to 
be considered as proved. The following admission paper was 
put in, signed by plaintiff's attorney : — 

" I do hereby agree to admit as proved at the trial of this 
case, that the senior officer for the time being in command of 
Her Majesty's land forces in this colony, and not being in 
the administration of the government of this colony was not 
summoned by any summons or other intimation sent to him 
individually by the governor or by his authority, to attend 
the meeting of the legislative council on 30th May, 1848, 
and that he was not then present nor sworn in, and that he 
was not then nor ever afterwards up to the present day even 
summoned in any such manner as aforesaid to attend said 
council or any of its meetings, and was not sworn in as 
member of such council, and that since the said meeting of 
30th May, 1848, up to the present day no notice was issued or 
given to said senior officer of any meeting of said council." 

This closed the case for the defence. 

Brand : — The first plea is founded upon a judgment in 
Campbell vs. Hall (20 Howell's State Trials, p. 239), by which 
it was decided that after the grant of a parliament to a 
colony by the Crown, all other legislative powers in the 
colony ceased. 

The second plea is admitted, and the efficacy of the fourth 
will depend upon whether the Court is disposed to regard the 
instructions for the summoning of the council as imperative 
or not. See 3 Harrison's Digest, "Quo Warranto," for autho- 
rities as to the second, third, and fourth pleas. 

Porter was not called upon. 

Wylde, C.J. : — This case is really trifling with the Court. 
The plaintiff's claim is not questionable in equity, but points 
of law have been raised by the pleas, untenable in principle, 
without merits, and which could only have been pleaded for 
political purposes. With reference to the first plea, it could 
not for a moment be imagined that the Queen could have 
left this colony without the power to make laws, in the in- 
terval between the granting the letters patent of May, 1850, 

L2 
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March 12. ■*■ 

^: — plea, the moment that the Queen said there should be a 

Rivers, r ' i i -i 

Treasiwer- couucil of six named official members, the council was con- 

General, "*•.,,, , -iiiii 

CapeToTTO stitutcd, and nothmg done or omitted to be done by the 
Governor with reference to the senior officer in command of 
the forces could affect the validity of its acts. There was no 
suggestion that he had applied to take his seat at the council 
board, and had been refused. The third plea was entirely 
conjectural, and founded upon notions that there had been 
some difficulty or irregularity in the appointment of the new 
unofficial members. So far as the present issue was raised 
between the parties, this defence had utterly failed. The 
fourth plea was equally untenable, as the standing orders of 
the council were only for the convenience of the members of 
that body. And if the clerk of the council neglected to give 
the notices required by them, a complaint might be made to 
his superior. Who ever heard of any act of the legislature at 
home when passed being objected to on the ground of non- 
compHance with the standing orders of either House of Par- 
liament ? The claim in reconvention is equally absurd, and 
on the whole this is the poorest and most paltry defence ever 
seen. It has wholly failed, and there must be judgment for 
the whole amount with costs. 

MusGEAVE, J. : — I am of the same opinion. The letters 
patent mentioned in the first plea only promised, and did not 
grant a parliament, and though that plea professed to be 
founded on the case of Campbell vs. Hall, 20 State Trials, 
the judgment there proceeded mainly on the ground that 
there was no reservation of legislative power by the Crown for 
the interval between the grant of the parliament and the time 
of its coming into operation, while here there was an express 
reservation of such power. The second plea is at the first 
blush entitled to more consideration, but after reviewing the 
circumstances I am of opinion that the senior military officer 
became upon his appointment, ipso facto, a member of the 
legislative council, more especially when he found that 
though oaths of office were prescribed in all the appointments, 
prior to that of Sir H. Smith, such requirement was omitted 
in his, it must be presumed, from some special reason. There 
was therefore no obligation for any oath of office to be taken ; 
but even if there were, I think by analogy to the laws govern- 
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ing English corporations, the omission of them would not 
vitiate any acts of the legislative body, even though it might 
render the party liable to some personal punishment. There 
having been a sufficient number to form a quorum the absence 
of the senior military officer appears to me immaterial. As 
to the third plea, it has been sufficiently answered by the 
evidence which has been given, and I think the Attorney- 
General acted very prudently in advising the issuing of the 
second commission of 15th October ; but even if he had not 
done so, I think the Court should not allow any evidence to 
be gone into to impugn the first commission, nor any question 
to be put tending to disclose confidential communications 
between the government and members of the legislative 
council, which indeed are specially protected by Ordinance 
No. 72, sec. 47. The last plea has been sufficiently answered, 
and the whole defence seems an attempt by the municipahty 
to throw the Colony into a state of anarchy and confusion, in 
order to avoid the payment of a just debt. They have, how- 
ever, failed, and though they have a right to raise the ques- 
tion now before the Court, they must pay for having done so 
unsuccessfully. 
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Bell, J.: — I also think the plaintiffs are entitled to judg- 
ment. Had I been sitting alone I would have hesitated after 
the admission of the correctness of the sum claimed, to allow 
the defendants to go into the matter raised by the pleas, as 
they seemed merely a vehicle for ascertaining the opinion of 
the Court upon subjects with which it had nothing to do. 

Judgment for plaintiff for £1799 4s. lid., and costs. 



Klaintiff's Attorney, A. Hutchinson. 
•efendant's Attorneys, REDELINGHUYS & WESSELS. 



.J 



The Qtjeen vs. Botha. 



High treason. — Evidence. — Ordinance No. 40. — Ordinance No. 
72, sec. 49. — 7 Anne, c. 21, sec. 11. — List of witnesses to be 
furnished to prisoner. — Objection taken after plea. 

Ordinance No. 72, sec. 49, only relates to the personal competency 
of witnesses as such and to such evidence as would be ad- 
missible or suMcient to convict of high treason in the 
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Courts at Westminster. It was not intended to introduce 
the forms of criminal procedure in use in England. 

The proceedings in criminal trials in this Colony are alike in 
all cases, whether of treason or murder, or any other crime 
with regard to the rules relating to witnesses called for the 
prosecution. 

Even if the objection that no list of witnesses had been furnished 
to the prisoner according to 7 Anne, c. 21, sec. 11, 6e a valid 
objection, it is only a valid ground for postponement of the 
trial, and it is too late to take it after plea, as the Crown 
would thus lose the opportunity of postponement. 

[Per Wyldb, C.J.] 

1852. The prisoner was charged with the crime of high treason 

13. before Wyldb, C.J. 

14. 

15. Copies of the depositions of the witnesses for the Crown, 

18. taken at the preliminary examination were furnished to the 
.. 2o'- prisoner's attorney before trial. After the examination of 
Botha.' most of the witnesses for the Crown an objection was taken 
on behalf of the prisoner to the examination of Messrs. Bell 
and Cyrus, and also of three convict witnesses who had been 
brought down from the country during the course of the trial 
to give evidence on account of certain statements made at the 
trial by Crown witnesses. Mr. Bell had made a deposition 
before the trial which had been furnished to prisoner's 
attorney. The other witnesses had made no depositions. 
Mr. Cyrus was the Kafir interpreter. 

The objection was taken on behaK of the prisoner that no 
list of witnesses had been furnished to him as required by the 
statute of 7 Anne, c. 21, sec. 11, which enacted : — 

" That a list of the witnesses that shall be produced on the 
trial for proving the indictment, and of the jury, mentioning 
the names, profession, and abode, of the said witnesses and 
jurors, be also given at the same time that the copy of the in- 
dictment is delivered to the party indicted, and that copies of 
all such indictments, with such lists, shall be delivered to the 
party indicted ten days before the trial, and in the presence 
of two or more credible witnesses. 

Ordinance No. 72, sec. 49, enacted, " That in every case in 
which any person shall be prosecuted within this Colony for 
the crime of treason, or misprision of treason, no witness shall 
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be competent, nor any evidence admissible, or sufficient to 1852. 
convict the person so prosecuted, who would not be com- „ isi 
petent or which would not be admissible or sufficient to con- " is- 
vict such person if prosecuted for any such crime in any " is. 
of His Majesty's Courts of Record at Westminster ; and in " 20! 
every such case every witness shall be competent, and any Queen »». 
evidence shall be admissible and sufficient to convict any 
person so prosecuted as aforesaid who would be competent, or 
which would be admissible and sufficient to convict, if such 
person were prosecuted as aforesaid in any of His Majesty's 
Courts of Record at Westminster. 

Watermeyer, for the prisoner : — By Ordinance No. 72, sec. 
49, in cases of high treason, only such witnesses are competent, 
and such evidence admissible as are competent and admissible 
in the Courts of Westminster to convict of such a crime. It 
is perfectly clear that in England in such cases where a list of 
witnesses has not been properly furnished to the prisoner ten 
days at least previous to the trial, any witness not on that 
list proposed to be examined on the part of the prosecution, 
would be inadmissible. I do not wish to take the technical 
objection that no list has been furnished, because in the ex- 
treme liberality which the Attorney-General has used in giving 
such ready access to the depositions, I have had with regard 
to the evidence what is better than a list, and therefore, have 
not sought to postpone the trial for ten days more, in order to 
obtain a formal list. 

[Wylde, C.J. : — It is obvious that nothing like a list has 
been furnished such as is required to render evidence in such 
cases admissible in England, but the prisoner's counsel having 
consented to go to trial without it, cannot, after swallowing 
the camel, strain at a difficulty Kke this.] 

I admit that I have been furnished with more than 
sufficient to enable me to know the witnesses whom it was 
intended to bring forward ; and therefore sufficient has been 
given to fulfil the intention of the ten days' notice required 
by the statute. But now on the trial I am surprised by 
the production of a number of witnesses of whom I know 
nothing and of whom the prosecutor himself can have 
known nothing ten days before the trial. I should not have 
taken this objection with regard to witnesses such as Mr. 
Bell because it has been in the power of the prisoner's 
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1852. attorneys to take a copy of his depositions which is equivalent 
7 it to the name being furnished on the Ust. I would, therefore, 
',', isi have waived the objection as to him, but I now feel bound to 
" IS- take it also as to him. The Attorney-General contends that 
',', 2o: nothing like a list has been furnished, and that, therefore, as 
Queen t.s. the prisoner has conseaited to go to trial without one he 
has waived and entirely lost the right to notice. Possibly 
this may be true if he had had an opportunity of knowing 
anything of the witnesses who would be brought forward, as 
in the case of Bell, but now we are to be inundated with 
witnesses, of whom the Attorney-General himself has heard 
nothing ten days before the trial. If a list had been furnished 
in literal compliance with the terms of the statute, the names 
of the three convicts would not have been on it. Nothing 
has been waived which the Crown could have supplied ten 
days before the trial. Waiver could only apply to that which 
could by possibility be waived. The proper time to object in 
a case of this sort is when the incompetent witness is put in 
the box ; it is the only possible time in case of a witness not 
on any list and of whom we have no prior knowledge. The 
evidence clearly cannot be received : see Taylor on Evidence, 
(vol. ii. p. 910).* 

Porter, A.-G., for the Crown : — There is no force in the ob- 
jection taken. 1st. Because no list of witnesses such as in 
England required by 7 Anne, c. 21, sec. 11, is required in this 
Colony by Ordinance No. 72, or any other law in force in the 
Colony. 

2nd. Because even if such list were necessary, no list of 
witnesses whatever has been furnished in this case, and the 
objection is taken too late. The statute 7 Anne is part of 
the criminal law in England as regards criminal procedure, 
and not part of the criminal law regarding competency of 
witnesses. If there was any intention to make such list of 
witnesses necessary in this Colony, it would be found in the 
local Ordinance No. 40, and not in our law of evidence, 
because Ordinance No. 40 sets out everything that is to be 
done by every party prior to the moment at which the 
prisoner is to plead, and if there were any intention to in- 
troduce a most mischievous anomaly in this Colony, which 
should put trials for treason on a different footing from trials 

* But see Taylor, vol. ii. pp. 1109, 1110, 3rd ed.— Ed. 
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for murder, it would have been made in those portions of the 1852. 
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law regarding criminal procedure. The incompetency of „ 13 



14. 



witnesses under Ordinance No. 72 is something personal in ',', is! 



17. 



the witness, and nothing which can be affected by acts of ',', is. 



19. 
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the Attorney-General or his ofl&cer : see Phillipps, Roscoe, ',', 20 
Archbold on Evidence. Under the head of incompetency of Queen »» 
witnesses no allusion is made to anything connected with the 
statute of Anne. The framer of Ordinance No. 72 (Menzies, 
J.), could never have contemplated the introduction of that 
heterogeneous mass of absurd provisions which regulate pro- 
ceedings for high treason in England. No two things can be 
more distinct than the treason of this Colony, the laesa 
Tnajestas of civil law, and the petty treasons defined by 
English statutes. There are substantive features common to 
both, as the embodying of armed men and fighting against 
supreme authority, but in compassing the sovereign's death, 
and adhering to the sovereign's enemy is the technical 
variance applicable to England, and governing the applica- 
tion of the statute of Anne as to witnesses : Archbold [Grim. 
Law. p. 441, 10th ed., and pp. 508, 510, 11th ed.) 

[Wylde,C.J.: — It may be well for you to consider whether 
treason can vary at all in this Colony, which is under the 
command of the British Crown, from treason as connected 
with the safety of the Crown in Great Britain. You seem to 
be drawing a constructive distinction, and the question arises, 
can treason vary in any part of the British dominions ?] 

The legal principle is that in respect to plantations and 
colonies, the law of England determines what is the sovereign, 
but in a colony the law of the colony determines what are the 
functions and powers of the Crown: see Donegani vs. Donegani 
(3 Knapp (P.C), p. 63). The principles of our law in refer- 
ence to the prosecution of crime would render the application 
of the statute of Anne most injurious. By Ordinance No. 40, 
sec. 30, the prosecutor is represented by deputy at the pre- 
liminary examination, and whatever proof is thus taken it is 
his duty to bring forward, and it is the duty of the deputy to 
cause to be examined every person who can give any informa- 
tion in reference to the charge. In such case it would be 
most unjust to the prisoner (in a case of an undefended 
Hottentot for example), that if the prosecutor should happen 
to omit a material witness, he should be debarred from calling 
him because he had not intended to do so ten days before the 
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1852.^ trial. As to the second point, see iJegr. vs. ^ros< tried in 1850, 
13- Townsend's Modern State Trials (vol. i. p. 1, and 9 C. & P. 
is: p. 162), where after the prisoners pleaded guilty and before 
is: the case was opened by the Crown, the objection was raised 
2o: that no list of witnesses had been furnished. After conviction 
Queen vs. the point reserved was argued, and it was held that the objec- 
tion would have been good if taken in time, but that in such 
case the effect would only have been to delay the trial so as 
to afford time for delivery of the list. In the present case, 
copies of all the depositions had been gratuitously furnished 
to prisoner's attorney. If this objection were allowed, the 
effect would be that the prisoner's counsel might pick and 
choose his witnesses, considering those only to be witnesses, of 
whose depositions he might have taken copies. 

Watermeyer, in reply : — The three convict witnesses had 
made no depositions of which copies could be taken, and are 
now brought forward by surprise. 

Wylde, C.J.: — The objection must be overruled as invahd 
both in principle and as to the time at which it is taken. 

\Note by Wylde, C.J. : — It was considered that Ordinance 
No. 72 relates wholly to the personal competency of witnesses 
as such, and to such evidence as would be admissible or suffi- 
cient to convict of high treason in the Courts of Westminster 
but had no relation and could not be intended to introduce 
or extended to the introduction of the mere forms and mode 
of the criminal procedure in these Courts previously to the 
trial, and referable only to the manner in which it should be 
brought on before those Courts. The Ordinance only and 
wholly applied to the trial, the statute entirely to the pre- 
liminary proceedings before trial. Any other construction of 
the Ordinance would be in conflict with the whole course of 
criminal proceedings in the Colony under its laws, ordinances 
and practice, and so evident a collision could not have been 
intended by provisions framed for the purpose of preventing 
the conviction for treason upon any other evidence, and by 
such witnesses only as were competent and sufficient in the 
Courts at Westminster. The statute of Aime was an act for 
improving the Union of England and Scotland, the preamble 
states that the laws of both parts of Great Britain should 
agree as near as may be, especially those which relate to high 



155 

treason, and the proceedings thereon. The statute, therefore, ^^^^2 

speciallyapplied to and was for the protection of her Majesty's .. is 

subjects in Scotland, and the provisions thereof apply wholly "< is 

to the trial of such subjects, as to the enactment in section 11, " is 

" that a list of the witnesses, &c." In the criminal procedure ^ 

of the Colony no such distinction had been made ; but the Queen m. 

•' Botha. 

same and like proceedings in all cases of criminal offences, 
whether of treason, murder, theft, or other crimes, while no 
such notice could be taken as having been given to the 
prisoner as would satisfy the requirements of the English 
statute. But if the objection could now be entertained as 
valid, that the same had been taken too late, so as to bar the 
same (see Re,q. vs. Frost), as the public prosecutor had been 
thus deprived of the liberty of postponing the trial as he 
would have done if made before prisoner's plea, which if 
allowed would operate as a stay and defeat the pubUc justice 
deeply affecting the interests of the Crown, and the subjects 
thereunder within the Colony.] 



The Queen vs. Heegbrs. 
Charter of Justice, sec. 32. — Buleof Court, No. 93. — Indictment. 

Where a prisoner had been duly furnished with a copy of the 
indictment, but at the trial the indictment had only been 
read over to him in Dutch, he not understanding English, 
for arraignment. On motion for arrest of judgment : — 
Held, that the indictment was properly read and convic- 
tion must be upheld. 

The prisoner was tried and found guilty of murder at the Marcifie. 
Circuit Court of Graafreinet, but counsel moved in arrest of qu^»,. 
judgment on the ground that the indictment had not been Heegers. 
properly read to the prisoner. 

The indictment had simply been read in Dutch for the 
prisoner's arraignment, but he had been duly furnished with 
a copy before trial. 

Ebden, for prisoner, argued that the proceeding adopted 
was repugnant to section 32 of Charter of Justice and to Rule 
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>,^®l^;,. of Court No. 93, that the iudge had no discretion as to the 

Karch 16. ' JO 

„ — operation of the Charter and Rule of Court, that the proceed- 

Queen vs. r- 

Heegers. ings should be such that the whole audience may understand, 
so as to fulfil the provisions of the charter. 

Porter, A.-G., for the Crown, insisted that the Rule 
of Court had been satisfied in possessing the prisoner of the 
indictment, which was in English, and therefore in con- 
formity with the Charter. 

Wylde, C.J., held that the objection did not arise at all 
upon the Charter, which was satisfied by the indictment being 
in English ; and that the formal arraignment was entirely 
dehors the provisions of the Charter, though a rule had been 
established as to the formal practice. That if the term 
" proceedings " in see. 32 of the Charter included all that 
took place on a trial, much that could not be produced in 
English must take place in Court — which would be repug- 
nant to the Charter. See as to construction of a Charter 
Morgan vs. Leech, 3 Moore, P. C. C, p. 368. That the only 
object of the rule in question was to inform the prisoner 
fully of the indictment against him, that reading the indict- 
ment in English would not so have informed him, but that 
reading it in Dutch was the best and only mode of conveying 
that information, and this the rule most effectually carried 
into operation. That, therefore, the rule in question had in 
spirit been adhered to, though there was a departure from 
the form — such however being wholly immaterial as to the 
prisoner's fair trial or the due administration of justice ; the 
question was thus resolved into one of discretion on the part 
of the Court ; while the rule in question applied in its consti- 
tution to the Supreme Court, the principle only applying 
to the practice of the Circuit Court. 

Conviction upheld. 
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Johnston vs. Byrne and Lamport. 

Slander of Title. — Removal of Cause. — Jurisdiction of Supreme 
Court. — Natal Ordinance No. 14, 1845, sec. 34. 

It is necessary for the removal of a case under Ordinance No. 14, 
1845, sec. 34, that some facts should be shown to the Court 
removing the case whereby it can be more conveniently 
heard in the Court to which the case is removed, and the 
words used do not simply vest the removal of the case 
absolutely in the discretion of the Court. [Per Wylde, C. J.] 

This was an action, removed to the Supreme Court from 1852. 
the District Court of Natal, to recover £500 damages for ^^''^■ 
Slander of Title in the Lot No. 14 in the town of D'Urban, ^^B^tlnl 
registered in the Natal Land Registry in the name of the ' ^*"p°''- 
plaintiff. The case was removed under Natal Ordinance, 
No. 14, 1845, sec. 34. 

The declaration set forth that the plaintiff was desirous 
of selling the remaining portion yet unsold of this Lot, and 
authorised his agent so to do when defendants on 26th 
July, 1851, maliciously published a libel in the newspapers 
in an advertisement headed " To all Persons with refer- 
ence to certain Lots of Ground, &c.," to the effect that by 
the Bankruptcy Law Consolidation Act, 1849,* and by the 
bankruptcy of Joseph Charles Byrne under adjudication in 
England, 6th September, 1850, all his estate any and every- 
where became vested in his assignees, who on the 25th 
March, 1851, appointed defendants their agents at Natal and 
recalled the powers given by J. C. Byrne to John Moreland 
on 12th April, 1849. That certain transfers had been made 
by Moreland without consent of Byrne or his assignees and 
are wholly illegal and void : that the plaintiff under such a 
transfer had no valid right and therefore could not give a 
valid title or conveyance of the same. That the defendants 
claimed possession of all such lands and that such had 1 

become the property of the estate, and all persons were 
warned against the continuance of such works, and would be 
held responsible for aU such acts. This notice dated 26th 

* 12 & 13 Vict. 0. 106. 
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1852.- July, 1851, was signed by the defendants as agents of the 

June 1.3 . o ^ 

— V assignees. 

Byrne and That by means of this notice the plaintiff had been 

,ampor deterred from dealing for the sale of the said land, and 

especially with one J. J. Jackson who would have purchased 

the same, and plaintiff was prevented from disposing of the 

same and deprived of advantages, &c. 

Defendants pleaded : 

1st, Genera] issue ; 

2nd, That the notice by defendants referred to in the 
declaration was published by them in their capacity of agents 
to the assignees ; 

3rd, That the land in question was granted by the estate 
to J. C. Byrne and vested in his assignees. 

Sec. 34 of Ordinance No. 14, 1845, is as follows :— 

" And be it enacted that as often as any suit or action 
shall be brought in the Supreme Court or in the District 
Court aforesaid respectively, and it shall be made to appear 
to the Court before which such suit or action may be pend- 
ing, that the same may be more conveniently heard or 
determined in the other of the said Courts, it shall be lawful 
for the Court before which such suit or action is pending, to 
order the same to be removed to such other Court, &c." 

Watermeyer, for the plaintiff, argued that though there 
was a difficulty as to proof of any malicious feeling, still actio 
injuriarum would lie, though there is no technical name for 
an action as to slander of title in Roman-Dutch Law, where- 
ever there was animus injur iandi. 

As to the jurisdiction under removal of the case it is to be 
presumed that the Recorder who removed the ease (vide note 
of Wylde, C.J.) will exercise the power discreetly upon 
reasons made to appear sufficient to the Court removing the 
cause. The Court to which the case is removed is not to judge. 

Porter, A.G., for the defendant : — As to jurisdiction the 
case must be held as rightly removed. The rule of removal 
is the same as in case of removal from Circuit Court and the 
practice should be similar, and a liberal principle adopted. 
" Made to appear " has been construed " if it appear " on the 
hearing. No reasons are stated, nor facts upon removal in 
case of a Circuit Court under Rule of Court, 185, much less 
under sec. 34 of Ordinance No. 14, 1845. The Circuit Judge 
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is not bound to give reasons. The Recorder has pronounced 
a judgment in this case, as to its being removed. 

The Court held upon the facts that no malicious motives 
on part of the defendants had been made to appear on which 
alone such action could be maintainable. That the notice in 
question was warranted at least as a proper caution for the 
interest of their principal, and had in no way been shown to 
be illegal or unfounded ; that it was the only prompt and 
effectual mode perhaps of protecting the interests in the 
defendant's charge, and defendants could not therefore be at 
once chargeable with malicious purpose ; and therefore, 
though the defendants might possibly have exposed them- 
selves to answer in damages, if damages should have been 
occasioned by such notice (such notice not being legally 
justifiable), still it could not subject them to the action in 
suit. 

Absolution from instance, with costs. 

[Note by Wylde, C.J. : — In this case plaintiff's counsel, 
after commencing his argument and upon queries put to him 
by the Court, admitted that he could not sustain the plain- 
tiff's right of action for damages, and the case as to merits 
was at once disposed of. 

But in respect of jurisdiction of Supreme Court in the case 
I had suggested discussion as to the true import and construc- 
tion of the provisoin under Ordinance No. 14, 1845, sec. 34. 

The order of removal was as follows from the Registrar of 
the District of Natal Court : — 

" Office of the Registrar of the District Court, 

" Pietermaritzburg, 
" June 15, 1852. 
" Sir, — I have the honor to forward to you herewith a 
copy of the records in a civil suit tried before the District 
Court on the 11th November last, and referred to the 
Supreme Court under the provisions of the 34th section of 
Ordinance No. 14, 1845, for further hearing (if deemed neces- 
sary) and final determination. 

" (Signed) Registrar of District Court." 

After discussion I considered that no such removal was 
competent except it had been " made to appear that the case 
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could be more conveniently heard or determined in Supreme 
Court " : that " conveniently " did not refer to the discretion, 
of the Court only whence the removal took place, but that 
its exercise was legally restricted to its so having been 
" made to appear," which involved some facts by and under 
which it had been so made to appear, and embraced more 
than the mere opinion of the Court or Judge or Judges 
thereof ; and that even if it were not necessary to place on 
record how it had been made so to appear, and even if the 
Court to which the case was so removed could not call into 
question how at all or how far it had been made so to appear 
(which might be questionable), yet that the Court must 
exercise the right of removal founded upon certain facts in 
which the parties to the suit were interested and not solely 
" suo arbitrio," however justly followed ; that it was not 
merely vested in the discretion of the Court alone, or even in. 
or with the consent of the parties to the suit, as to any such, 
removal, which must be founded on some convenience or 
some actual circumstances in the case rendering it " more 
conveniently " heard or determined in another Court ; that 
the term " conveniently " could not be consistently applied, 
to the capacity or pleasure of the Judge or Court or to the- 
parties to the suit, but only to the facts upon which the 
decision depended, and that therefore the Court or Judge- 
could not arbitrarily remove against consent of parties, or- 
parties insist on removal though the Court or Judge dissented. 
For it might prove a serious case of grievance to the parties 
to the suit or either or one of them if the Judge had the 
right of postponing his judgment and so placing the decision 
in another Court and subjecting the parties to all the conse- 
quences and possible evU and loss upon delay of decision 
against the will of any such party ; while it would seem 
upon any such construction — of placing the entire discretioa 
in the Court or Judge alone — that the Judge may order- 
removal against the prayer and will of one of the parties who- 
would be without redress ; if the removal rests only and. 
wholly with the Court and if it is to be taken for granted on. 
the principle of " omnia rite acta," &c., that it must have been 
" made to appear " to the Court that it could be more con- 
veniently heard elsewhere ; and the same result would occur 
if the Judge removed the case against the consent of both 
parties. It may not be well to presume abuse — but all 
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necessary prevention will have been secured if it has been 
" made to appear " in fact and not merely in the arbitrament 
of the Court or Judge that the removal was convenient. 
The opinion of the Judge or Judges does not satisfy the 
requisition that it has been " made to appear " to the Court. 

For if the opinion of the Judge was to determine the 
principle, some other more appropriate term than "more con- 
veniently " and " made to appear " would have been substi- 
tuted : and the term " it shall be lawful " for such Court " to 
permit or allow " appertains to the exercise — not merely on 
his own opinion — but to conceding to and granting an appli- 
cation by the parties for such permission and allowance, thus 
resting the decision of the Judge upon cause to be shown for 
such permission on his part. 

Upon the argument as adopted, the parties must seek 
permission and allowance, but the Court is in all cases to 
permit and allow itself to remove the case. This seems an 
unfair construction and one not hastily to be adopted in 
practice.] 

[Defendant's Attorneys, J. & H. Eeid.] 
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Capetown Municipality vs. Stidwokthy. 

Ordinance No. 1, 1840, sees. 41, 42, 43, 47. — Directory and Per- 
emptory Glauses. — Jurisdiction of Magistrate. — Ordinance 
No. 33 (1827), sec. 3. — Charter of Justice, sec. 48. — 
Municipal Regulations. 

Where the defendant was sued in the Magistrate's Court for the 
balance of an assessment of a rate by Municipal Commis- 
sioners, and objected that the assessment was made in an 
illegal manner : — Held, That as he had allowed the general 
assessment to remain unchallenged, which could only under 
sec. 43 of Ordinance No. 1, 1840, be challenged in the 
Supreme Court, it was not competent to him to raise this 
objection in the Magistrate's Court, and that the Magistrate 
had therefore jurisdiction under sec. 47 of Ordinance No. 1, 
1840, and was right in giving judgment for the amount 
claimed. (Wylde, C.J., diss.) 

This case was brought in review of a judgment of the 
Resident Magistrate of Capetown. The Commissioners of the Capetown 
Capetown Municipality summoned Stidworthy for the sum of OT^^ldworthy. 
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1852 £2 2s. lOd., the balance of an assessment for 1850, laid upon 

June 3. ' .,.,.. 

■■ i '^- mm as proprietor of immovable property within the munici- 

Capetown palitv. 
Municipality ^ "f 

». stidworthy. The defendant took objections : — 

1. That the assessment had not been made according to 
the provisions of sees. 41, 42, 43 of Ordinance No. 1, 1840. 

2. That the assessment was not made according to law, as 
by sec. 1 of the Municipal Regulations a general rate and 
a water-rate should have been levied, whereas no water-rate 
had been assessed. 

3. That the Court had no jurisdiction as " the duties of 
commissioners and wardmasters were called into question" 
(see sec. 1 of the Municipal Regulations). 

It appeared that sees. 41, 42, 43 had not been complied 
with, in that the abstract of moneys paid and received during 
the year preceding that in which the disputed assessment was 
made, was not published in the Gazette till the 1st March, 
1849, the abstract was not certified and signed, as provided 
for by sec. 41 ; the meeting of wardmasters was not called 
till the 2nd April, notice appearing in the Gazette of the 29th 
March. The time given by the notice was five days instead 
of seven, and the abstract or estimate of the probable revenue 
was not published, as it ought to have been, on the 15th 
January, but on the 25th January. Also no water-rate had 
been assessed as provided by sec. 1 of the regulations. The 
defendant had paid on demand certain sums, portion of the 
assessment, which he now held to be illegal, by virtue of 
contravention of sees. 41, 42, 43 ; and he made a claim in 
reconvention for the sum of £3 19s. 2d. on account of sums so 
paid. The Magistrate overruled the objections and gave 
judgment for the sum claimed by the municipality. 

The defendant brought the case in review. 

Porter, A.-G., appeared for the plaintiff in review. 
Brand, C. J., (with him Watermeyer), for the defendant in 
review. 

After argument. 

The Cotjrt (by a majority, Wylde, C.J., diss.) afiirmed 
the Magistrate's decision with costs. 

Bell, J ., said : This is an action by the Commissioners of 
the Cape Town Municipality against defendant Stidworthy, 
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to compel payment, from him, of a sum of £2 2s. lOd., being r^g\ 
the balance of an assessment laid upon him by the plaintiffs, ■■ ^ ''- 
for the year 1850, as proprietor of immovable property within J^*9®p2ut 
the municipality. »»• stidworthy. 

The defence before the Magistrate was : — 
1st. That the assessment had not been made according to 
the provisions of sees. 41, 42, 43, of Ordinance No. 1, 1840, 
under which the municipality was created : — the commis- 
sioners having no power to assess at any other period or any 
other mode than that directed by the Ordinance. 

2nd. That the assessment for 1850 was not made accord- 
ing to law, as by sec. 1 of the Municipal Regulations it is com- 
pulsory on the commissioners to make a general rate and a 
water-rate, whereas no water-rate has been assessed. 

3rd. That the Court had no jurisdiction, " the duties of 
commissioners and wardmasters being called into question." 
See sec. 1 of Rules of Court regulating proceedings in Magis- 
trate's Courts. 

The Magistrate overruled the 3rd objection, and gave 
judgment in favour of the plaintiffs for the sum sued for, 
thereby in effect overruHng the other defences, and he dis- 
missed a claim in reconvention founded upon those defences. 
The case has been argued in this Court on review on three 
separate grounds : — 

1st. That the Magistrate had no jurisdiction. 
2nd. That the assessment not having been timeously 
made was invahd. 

3rd. That the assessment was void because it was in the 
form of one general assessment instead of being split in two, 
one for water, the other for general purposes. 

1st. The objection to the jurisdiction was rested both here 
and before the Magistrate upon Rule 1 of Resident Magis- 
trate's Courts, which makes a proviso upon the Magistrate's 
jurisdiction where "the title to any immovable property or 
any fee or duty or office or any right is in dispute . ' ' This pro- 
viso was no doubt intended to be an echo of sec. 48 of Charter 
of Justice, giving power to create the Magistrate's Court, and 
sec. 3 of Ordinance No. 33 (1827) giving effect to that power 
by the erection of the Court, but unfortunately it is not such 
an echo, for the proviso in the Charter of Justice is where the 
sum in dispute is above a certain amount, and where " the 
title to any lands or tenements or any fee, duty, or office may 

M2 
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1862.^ be in question or whereby rights in future may be bound." 

.. i 7i That is to say, any case wherein the sum in dispute shall 

Capetown excecd the limited amount, or any case wherein the title 

Municipality i-i rii 

vs. stidworthy. to any lauds or tenements, or the title to any tee, duty or 
office may be in question, or any case whereby rights in 
future may be bound. Ordinance No. 33 (1827) follows these 
expressions exactly, and is an echo of the Charter. Whereas 
the 1st Rule of the Court alters the form of expression, and by 
so doing has given rise to the difficulty which was supposed to 
exist upon this question of jurisdiction, but which to my mind 
^ disappears when the terms of sec. 48 of the Charter, which 

must be the rule, are carefully looked at. The object of this 
proviso is to restrict the Magistrate's jurisdiction ; this it 
does by excluding it in all pecuniary questions exceeding £10 
in value, but inasmuch as there might be cases in which the 
matter in dispute was an abstract question of right, or in 
which if there were any pecuniary value in dispute, that 
value, though within the limited amount, might be associated 
with or spring out of a question of permanent or continuing 
right which if its pecuniary value could be ascertained would 
be much beyond the limit of £10,— the proviso goes on to 
exclude the Magistrate's jurisdiction in all such cases, by 
saying that the restriction shall apply to all cases wherein 
the title to any lands or the title to any fee or the title to any 
duty and generally any case "whereby rights in future may 
be bound." If the proviso had reversed the order of the words, 
and said there should not be jurisdiction in cases whereby 
rights may be bound such as questions of title to lands 
or title to fees, &c., the reading I have given would perhaps 
have been still more obvious. Unless this course, which is 
both natural and grammatical, be adopted, the clause in- 
volves us in obscurity and difficulty ; for, to take the present 
instance, it may be very right and very obvious that if the 
Magistrate is not to have jurisdiction in cases above £10 in 
value, he should not have jurisdiction to try the title of the 
plaintiffs to tax the community or the defendant alone, now 
and in all time to come, a right which must be worth much 
more than £10. But what sense or reason is there, such ques- 
tion of title not being in dispute, why the Magistrate, being 
competent to try questions of the pecuniary value of £10, 
should not be competent to try this question of £2 2s. lOd. 
merely because the amount is derived from a fee or duty ? 
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Assumins the construction I have imputed to this section to ,i852. 

1. 1 11 June 3. 

be the correct one, was there here in dispute between the .. i^. 
parties the title of the plaintiffs to the rate sued for ? It would Capetown 

t-T ,, ml Municipality 

be confounding terms to say that there was. To bear out such "s- stidworthy, 
a position it must be shewn that the question at issue was one 
in the language of the section "whereby rights in future may 
be bound." Sec. 43 of Ordinance No. 1, 1840, is the title of the 
plaintiffs to levy the rate in question, and if it were doubtful 
whether under the terms of that section they had power to 
tax the subject, it would be very proper that the jurisdiction 
of the Magistrate should be excluded from the trial of such a 
question ; by the decision of which, the right of the munici- 
pality, on the one hand, to levy the tax, and the obligation 
of the people, on the other hand, to pay it in all time to come, 
would " in future be bound." But it is not deemed that the 
plaintiffs have a title to tax the subject given them by the 
terms of this section. All that is suggested is, that admitting 
that they have such a title they can only exercise it by 
observance of the provisions of sec. 43 and also of sees. 41, 42. 
It is alleged on the other hand by the defendant that observ- 
ance of these provisions is as it were a condition precedent to 
the levying of rates, not once for aU time to come, but in 
each and every year, and the plaintiffs admit that these pro- 
visions must be obeyed, but they argue that, if complied with, 
it is not necessary that the compliance should have been 
within the very days specified. What is there in such a 
question which is not as fit for the decision of the Magistrate 
as any of the questions which he must decide upon the 
terms of an Act of Parhament ? None, I apprehend. I am 
therefore of opinion that title to a fee or duty was not here 
in question, nor any question " whereby rights in future may 
be bound," for the decision of this case would not affect the 
permanent rights of either party in regard to levying or 
paying the rate. Whatever may be the decision of this case, 
it will no way affect the decision of any question which may 
be raised in any subsequent year, unless in so far as the sub- 
sequent case may be identically the same as this one ; and 
therefore I am of opinion that the Magistrate had jurisdiction. 
But assuming that sec. 48 of the Charter and sec. 3 o 
Ordinance No. 3 (1827) are not to be read as I am of opinion 
they ought to be read, and that they exclude the Magistrate's 
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1862. jurisdiction, not only where the title to a fee or duty is in 
.. 1 7- question but where the liability to payment of the particular 
Capetown fee or duty is in dispute, then it was argued by the plaintiffs 
1)8. stidworthy. that if the question raised affect the legality of the whole rate 
and not of the particular portion of it payable by the party 
raising the question, the Magistrate has no jurisdiction. In 
such a case, it was argued, the jurisdiction was given to this 
Court by the proviso upon sec. 43 of Ordinance No. 1, 1840. 
On the other hand it was argued for the defendant that the 
jurisdiction was cumulative between this Court under sec. 43, 
and the Magistrate's Court under sec. 47, because, as he read 
it, sec. 43 had no more reference to the assessment generally 
than sec. 47, which on all hands was admitted to relate only 
to the payment by any individual ratepayer of his proportion 
of the general assessment. The decision of this question can 
only be arrived at by taking a general view of the scope and 
object of the clauses upon taxation. The Ordinance, after 
providing for appointment of commissioners, wardmasters, 
and a treasurer, directs that account-books shall be kept by 
the commissioners for entry therein of all moneys received 
and paid by them, and that these books are at all times to be 
open for inspection by the householders. [His Lordship here 
recited sees. 41, 42, 43, and referred in terms to them — men- 
tioning in passing, that although it was provided that the 
account and estimate should be signed, it was not required 
that the abstract of both should also be signed.] I would 
observe in the first place that so soon as the meeting has 
sanctioned an assessment, from that moment an inchoate 
liabihty attaches upon every ratepayer, which if he have an 
objection to the rate entitles him to say is he " aggrieved 
thereby." What, then, are the antecedents of the words 
" such assessment," " the said assessment," and " the same," 
in this proviso ? The rate or proportion payable by the party 
coming before the Court ? Certainly not, for such a thing 
has never been mentioned as yet. All that has been spoken 
of has been the assessment of a rate upon all property gene- 
rally, not any property in particular — or saying whether all 
the property taxable shall pay sixpence or one shilling in the 
pound of its value. Such a question may, by the proviso, 
be tried before this Court by any person feeling himself 
" aggrieved by any such assessment," that is, by what the 
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meeting in the previous number of the section shall have j^^^\ 
done " in assessing such rate " on immovable property, as :l^^' 
"the majority" shall have "deemed necessary." It was Capetown 

111 lit -p It ^ 1 Municipality 

argued that the word redtify shows there must be some- »»• stidworthy. 
thing existing after rectification, which would not be the case 
if circumstances showed, as they might, that there ought to 
be no assessment at all. From this, and from the circum- 
stance that the rectification is to be confined to the party 
complaining, it was argued that the proviso could not refer to 
the general assessment, but to the rectifying of it only in 
particulars. To this my answer is, that the scope and intent of 
all the clauses shows a contemplation that in any event there 
will be an assessment of some kind. Though "rectify" would 
not be the happiest phrase to use for setting aside altogether an 
assessment, as not required ; yet, as even in such a case the 
relief is to be confined to the party complaining, perhaps 
rectify would not be so bad a term to express that the assess- 
ment had been so altered as to free him from a payment he 
ought not to have been put tinder, whilst his fellow-towns- 
men were left to suffer the consequences of their own remiss- 
ness at the meeting, or their apathy at not joining in the 
complaint ; and the limitation of the rectification to the party 
complaining may have been intended as a stimulus to persons 
attending the meeting for assessment to take care what they 
did, as they could not rectify it otherwise than by being 
complainants to this Court. 

The 46th section provides the machinery for enforcing the 
authority of the householders and collecting the proportion 
payable by individuals. [His Lordship here recited the sec- 
tion.] But if this order should not be obeyed by the parties 
bound to pay ? Now, and not before, is such a case contem- 
plated and provided for by sec. 47, which says, " If the 
amount," &c. When, therefore, attention is paid to the 
general arrangement and scope of the Ordinance it seems to 
me to be obvious that the proviso upon sec. 43 gives jurisdic- 
tion to this Court for the trial of all questions which go to 
impugn the assessment in toto, and not the proportion pay- 
able by any individual householder, and which might be 
founded upon objections not personal and peculiar to the 
party raising them, but common to him with all the other 
householders, and that sec. 47 does on the other hand give 
jurisdiction to the Magistrate for the trial of all 'questions 
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;li852. which do not impugn the assessment in toto, but only go to 

„ 17'. deny or qualify the liability of any individual ratepayer for 

Capetown the proportion of the assessment which may have been laid 

Munioipality '- , t^ " 

vs. Stidworthy. upOU him. 

I am therefore of opinion that the defendant could have 
had the objection which he has raised to the assessment, 
generally, tried by an application to this Court, in which he 
would have been plaintiff ; and that he could have done so, 
so soon as the power to assess had been given to the commis- 
sioners under section 43, and without waiting till he was sued 
before the Magistrate, or at all events so soon as he was begun 
to be sued, and without waiting for the Magistrate's decision ; 
but that having allowed the general assessment to remain 
unchallenged in this Court, where alone it was competent to 
challenge it, it was not competent for him to raise such a 
challenge by way of defence before the Magistrate's Court to 
a claim against him for his proportion of the assessment, the 
Magistrate not having jurisdiction to try a question affecting 
the general validity of the assessment, which this objection 
raises, the mode prescribed by section 43 being the only mode 
in which it could be tried. 

2nd. As to the validity of the assessment in respect of the 
time at which it was made. The defendant admitted that he 
had not suffered any prejudice by the delay of a few days, 
which had taken place in the publication required by the 
various sections of the Ordinance ; but he suggested possible 
evils from this non-compliance if it were allowed to take 
place in other cases. The defendant therefore, is, by his 
defence, resisting the payment of a rate, which has been im- 
posed by the properly constituted authority, and sanctioned 
by his fellow townsmen as necessary for the public purposes of 
the municipality, and he does so upon grounds purely formal 
and technical. His defence under such circumstances is far 
from gracious, but nevertheless, if well founded, must receive 
effect. In construction of statutory expressions, a distinc- 
tion has been drawn by Courts of Law between words which 
are peremptory and must receive effect, and those which are 
directory only, and may be stretched so as not unnecessarily 
to work injustice or inconvenience. 

Quotations were used on both sides in support of their 
arguments on this branch of the case ; but these may be 
dismissed with the observation that in ascertaining whether 
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one set of words is peremptory or directory, any set of words ,1^52 

-* . . . J 1X116 tJm 

taken from another source can give but little assistance. The .. i 7. 
words must be identically the same to be of any use. This Capetown 

,... . ,. IT . .1 Municipality 

distinction of words into peremptory and directory, is neither »«. stidworthy. 

arbitrary nor capricious, but founded in reason and necessity ; 

and though it may be difficult to give a definition in so many 

words of what are peremptory, and what are directory words, 

there is no greater difficulty in appljdng the abstract rule 

than what arises in all cases of construction from the pecuUar 

nature and arrangement of the terms used. Now, confining 

my attention to the words used here, it is curious that the 

clauses in question afford examples both of terms directory 

and peremptory in the signification, unattended with any 

difficulty in the construction. The directions in sees. 41, 42 for 

making the account and estimate are obviously peremptory. 

The publishing of these must be made "in every year," for 

reasons I shall presently show ; but if made within the year, 

the time is immaterial. No reason was suggested why this 

should be done at one time more than another, why in March 

more than in September. The clause might as well have said 

that the account should be published without fixing any day, 

and that the estimate should be published so many days after, 

as have said that the one should be published before the 1st 

March, and the other before the 15th January. 

These last words are, therefore, in my opinion, merely 
directory. But the clauses in question, besides specifying the 
days before which publication must be made, require that 
they shall be made " in every year," and several reasons may 
be suggested why, if this were not done, injury might be 
worked both to the municipality itself, and also to the rate- 
payers. An arrear of several years' rates might weigh too 
heavily upon the ratepayers so heavily as to inconvenience 
him in his business, or so heavily as not to be recoverable at 
all by the municipality, and so be lost, whereas a moderate 
payment, taken annually, would not be felt by the ratepayer, 
and would be more surely recoverable by the municipality. 
I am of opinion, therefore, that the words " in every year " 
are peremptory, and cannot be dispensed with or enlarged. 
Then section 43 enacts that after the account and estimate 
mentioned in sees. 41, 42, shaU have been fourteen days before 
the public, a meeting shall be called on seven days' notice, for 
the purpose of making the necessary assessment. Now it is 
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june^'s obvious that if this meeting were called for the same day, or 

" "•■ i the next after that on which the publication was made, the 

jj^^)j™y publication might as well not have been made at all, for the 

vs. stidworthy. public would not have had an opportunity of considering 
either the account of past payments, or the estimate of future 
expenditure, and so would not have had any means of judging 
what assessment should be made to provide for that expendi- 
ture. I am, therefore, of opinion that the words "during four- 
teen days," and "upon seven days' notice," are peremptory, 
and I am further of opinion that the words "directly after the 
expiration of the same," i.e., after the expiration of fourteen 
days, are also peremptory, for unless they were so, the object 
of the provision requiring publication of the account and esti- 
mate " in every year " would be obviously defeated if the 
meeting for assessment might be called at any time, perhaps 
years afterwards. As the publication of the account and 
estimate was made within the year, though not before the 

; particular day specified, and as the meeting for assessment 

was not called until after the account and estimate had been 
fourteen days before the public, nor upon less than seven days' 
notice, and was called immediately after the expiring of the 
fourteen days, I am of opinion that the assessment was well 
made, and is not challengeable on the ground set up by the 
defendant, that it was not timeously made. 

3rd. As to the third ground of defence, namely, that one 
assessment instead of two had been made, it is not necessary 
to consider this for the purpose of disposing of the present 
case, because whatever may be the opinion of the Court upon 
it the defendant cannot have the benefit of it, if the Court 
shall concur with me in my opinion as to the question of 
jurisdiction. This defence is not personal to the defendant, 
or applicable to his proportion of the rate alone, it goes to 
destroy the whole assessment, and could therefore only be 
tried by this Court, in the first instance in a suit in which the 
defendant must have been plaintiff under the provision to 
section 43. K ; 

Nevertheless, as the question has been raised and argued, 
I will not refrain from giving the parties the benefit of my 
opinion upon it. Sec. 18 gives the commissioner power to 
make regulations, which by section 19 are declared to be valid 
after they shall have been sanctioned by the governor, as if 
they had been inserted in the Ordinance. Different sets of 
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regulations were accordingly passed and sanctioned by the r^^^\ 
governor. These regulations are therefore to be read as if .. n- 
they were in an Ordinance. Capetown 

In the section "With reference to municipal rates " the »«• stidworth- 
first regulation is, that it shall be the duty of the commis- 
sioners, &c., in assessing under section 43, to do so in the fol- 
lowing manner, " to wit, to make a rate upon the immovable 
property for the purposes of a general water-rate, and also a 
rate for the purposes of a house rate." It was said at the bar 
that the reason for making this regulation was to afford 
facility in ascertaining what should be paid for water by the 
inhabitants of Green Point ; but that so soon as that was ob- 
viated by some arrangement with them, the regulation was 
no longer observed, and thenceforth only one assessment was 
made. It is immaterial to consider whether or not this expla- 
nation is correct, for the practice will not vary the enactment. 
Section 54 gives the commissioners power to take so much of 
the water to which the inhabitants generally have a common 
right, and to lead it through pipes ; but neither that section, 
nor any other, gives any power to require payment of any 
money from individuals to whom this favour might be con- 
ceded, unless it be given inferentially by the expression in 
section 55, which says that the inhabitants of Green Point 
shall be supplied with water " in the same proportion and on 
the same terms, &c.," as those of Capetown. The only direct 
power that the commissioners have to levy money specifically 
in respect of water is under that regulation which directs them 
to make two assessments, "one for the purposes of a general 
water-rate, and the other for the purpose of a house rate." 
What is meant by "for the purposes of a house rate," is not 
very obvious. What was intended probably was, for the 
general purposes of the municipality. The meaning of the 
other words is obvious. As water is a necessary of life, essen- 
tial for health as weU as comfort, there is every reason why no 
more should be levied as a tax upon it than is actually neces- 
sary for defraying the expense of the supply, leaving the 
revenue of the municipality for general purposes to be de- 
rived from other sources. Strict compliance with this would 
be best secured to the community by requiring the assessment 
for water to be kept distinct from the assessment for general 
purposes. Accordingly the regulation so requires, and as a ne- 
cessary consequence the account and abstract prescribed by 
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Jme^'3 ^^^^' *^' *^ °^ *^® Ordinance ought to show what has been re- 
" " ■ ceived and paid in respect of water for the past year, and what 
Mmad°S '^^uld be required to defray the expenses for the ensuing 
vs. stidworthy. year, for without this the inhabitants would not have the 
means of making an assessment for water required by the 
regulations, and by section 43. By making only one general 
assessment the pubhc are deprived of the means which the 
Ordinance and the Regulations give them of checking the 
proceedings of the commissioners, and confining them to levy 
no more in respect of water than is necessary for defraying 
the expense of supplying it. But it was said in further expla- 
nation of why only one assessment was made, that the muni- 
cipality received so much annually from those parties who 
had private pipes, and that they did not require to levy a 
general assessment. Be it so, that they receive enough ; but 
how is it to be known to the community whether they are 
not receiving more than enough ? and if it be so, then every 
penny of the surplus is levied without authority and against 
the policy of the enactment in the Regulations. 

It was said that what is obtained for the private pipes is 
matter of contract. No doubt that is the form by which the 
matter is effected ; but in my opinion every penny received 
from these persons is a tax, which under the terms of the 
Ordinance and the Regulations cannot be apphed to any 
other purpose than defraying the expense of supplying water. 
Any deficiency for this purpose cancaot be raised otherwise 
than by a separate rate for the purpose, and any surplus is 
raised without authority. 

Upon all the grounds I am of opinion that the decision of 
the Magistrate was right, and ought to be affirmed with costs. 

Mtjsgrave, J., concurred. 

Wylde, C.J. : — I consider, in like manner, that a question 
of jurisdiction is involved, and that the case therefore can 
only be determined in the " competent Court," that is, the 
Supreme Court ; that therefore, whatever is the opinion of 
the Court as to the merits, and however immaterial they 
may be found, stiU that the Supreme Court cannot affirm the 
judgment of the Magistrate, as thus they will necessarily 
invest the Court below with the exercise of a jurisdiction for 
which, it is admitted, it is not competent. In the total want 
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of jurisdiction in the Court below no judgment can be legally i852. 
binding on the parties who have brought the proceedings ,. i7. 
under review of this Court. And it would seem to be an Capetown 
advisable course that any defendant having a like objection vs. stidworthy. 
should on the service of the summons forthwith make appli- 
cation to the Supreme Court under section 43. 

fAppellant's Attorneys, J. & H. Eeid. "| 

LUespondent's Attorneys, Redelinghuts & WESSELS.J 



Read, Tbtjsteb of Allen, vs. Crooks. 

Insolvency. — Undue Preference. — Ordinance No. 6, 1843, 
sees. 83, 84, 88. 

A . being in difficulties, and on being pressed for payment by two 
creditors, S. and T., sold certain wool, the only important 
asset in his estate, to C, another creditor, the greater part of 
whose debt was not then due ; C. at the same time released 
A. from his liabilities to S. and T., by taking over notes on 
which A. was liable to them, and giving to them his own 
nx)tes payable at future dates. A fortnight after this trans- 
action, A. surrendered his estate. This transaction declared 
to be an undue preference, and C. declared to have for- 
feited his claim on the estate under sec. 88. (Wylde, C.J., 
diss.) 

This was an action to set aside a certain transaction as an issz. 
undue preference under Ordinance No. 6, 1843, sections 83, „ i?! 

84, 88. Read, Trustee 

The case was originally tried before Bell, J., at the ."crooks!'' 
Circuit Court, Graham's Town, and removed to the Supreme 
Court for argument. 

The declaration set forth that the plaintiff was a trustee in 
the estate of AUen, the insolvent ; that on the 17th October, 
1849, Allen was indebted to the defendant in a sum of 
£199, of which £100 was to become due in February, 1850 ; 
that the defendant well knowing that Allen's estate was 
irretrievably insolvent, purchased on the 17th October, from 
him, 14,8931bs. of wool at 5J per lb., for the purpose of 
compensating the amount with the debts due to him by Allen, 
and thus obtaining an undue preference. 

That the amount which defendant became hable to pay 
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1852. for the wool was £341 5s. lie?., and that in payment thereof 

.. 1 7. defendant set off firstly in compensation, a sum of £40 due 

Eead, Trustee on a promissorv note, £40 in cash, and £19 for house-rent : 

oJAllerms. „ . ,, 

Crooks. £99 m all. 

That on the 17th October, defendant also held a promis- 
sory note for £100 due by AUen, in February, 1850, and that 
defendant for the purpose of enabling him to set off this 
amount fraudulently prevailed upon Allen to make a new 
promissory note for the same amount, dated the 17th April, 

1849, and represented as payable on the 17th October, 1849, 
and the old note was destroyed or cancelled. 

That on the 17th October, J. 0. Smith was a creditor of 
Allen, for £113, of which £50 was already due, £8 to become 
due on the 29th November, 1849, and £50 on the 21st 
December, 1849, and that the defendant, with the view of 
enabhng himself to set off the price of the wool and obtain 
the undue preference, paid this amount on the 17th October 
to Smith by a promissory note payable on the 17th January, 

1850, and set off the amount against the sum due for the 
wool, together with another sum of £50 then due on a pro- 
missory note by letter to one Tee, but of which the defendant 
had become the holder. 

That on the 17th October, when the wool was purchased, 
the liabilities of Allen fairly calculated exceeded his assets 
fairly valued, that his estate was irretrievably insolvent, and 
that other creditors were pressing for payment upon overdue 
debts which Allen was unable to discharge ; that Allen con- 
templated sequestration. All which defendant well knew, 
and that Allen's intention by the settlement was to give an 
undue preference. Wherefore by sees. 83, 84, and 88 of 
Ordinance No. 6, 1843, the sale of the wool and the settlement 
thereof is null and void, and the claim of defendant on AUen's 
estate has become forfeited under sec. 88. 

That Allen surrendered his estate on October 31st ; that 
no other assets are left in the estate to pay the other creditors 
except of the value of £40 ; that no delivery of the wool took 
place on October 17th, when the sale and settlement was 
made, but that the wool remained in Allen's store and in his 
custody till the 31st October, when it was forcibly removed 
by defendant at 10 o'clock at night, notwithstanding that 
notice had been given on behalf of Allen to the defendant of 
his surrender, and notwithstanding Allen's protest against 
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such removal. Wherefore plaintiffs prayed that this wool s 1862 
transaction may be declared to be an undue preference, and * i ., i7. 
that defendant may be declared to have forfeited his claim Bead, Trustee 

• ji , . 1 «^ o£ Allen t)«. 

m the estate under sec. 88. crooks. 

Defendant pleaded, 

First, General issue. 

Secondly, That on 1st January, 1849, defendant advanced 
to Allen, who was a dealer in wool, £100, for which defendant 
gave his promissory note for the express purpose of purchas- 
ing wool and with the special agreement that the amount 
should be repaid him, whether the note should then be due or 
not, when Allen had effected his usual sales of wool in the 
latter months of said year, and from the proceeds of the same. 
That on the 12th September, 1849, defendant lent Allen £40 
on a like understanding ; that in October, 1849, Allen offered 
the large quantity of wool referred to for sale to different 
persons, and among them to J. 0. Smith, who agreed to take 
it at 5d. per lb. That if the sale to Smith had been completed, 
Allen would according to his own agreement have paid £140 
out of the proceeds to defendant, who would then bond fide 
and in ordinary course of business have received the same ; 
that afterwards, on the same day, before the sale to Smith 
was completed, the wool was sold and delivered to defendant 
for 5Jd. per lb., that is for £341 55. lid. ; that the defendant 
was entitled to retain and pay himseK the amount of £140 
before mentioned and also certain amounts for rent specified 
in an annexed account ; that at the request of Allen, he paid 
out of the amount which Allen was to receive for the wool, 
sums amounting to £203 due to other creditors of Allen ; 
that after making these payments there remains a balance 
due to defendant of £20 odd. Wherefore he prayed that the 
case might be dismissed. 

On these pleadings issue was joined. 

Brand, C. J., (with him. Brand, J.,), for plaintiff. 
Porter, A.G. (with him Ehden and Watermeyer), for defen- 
dant. 

The Court (by a majority, Wylde, C.J., diss.), gave 
judgment for the plaintiffs with costs. 

The facts given in evidence, and the arguments of Counsel, 
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1852 will sufficiently appear from the following judgment, deli- 
.. 1 7" vered by 

Eead, Trustee 
of Allen m. _^ t mi i ■ ■ «■ 

Crooks. Uell, J. : — ihe plamtifts are the trustees under a seques- 

tration of the estate of one Allen, who appears to have been 
a shoemaker and trafficker in skins and wool. They have 
brought this action against the defendant Crooks, also a shoe- 
maker and trafficker in skins and wool, for the purpose of 
setting aside " a wool transaction " as an undue preference of 
the defendant, and to have it declared null and void. 

The evidence was taken before me at Graham's Town, and 
was to the following effect : — 

It appears that in October, 1849, the bankrupt was in- 
debted to Crooks, and several other persons in sums amount- 
ing to £900 odd, whereof some were already past due, and 
others were not yet due, while his assets to discharge these 
debts did not exceed between £300 and £400. 

Crooks was a creditor on a bill by Allen to him for £40, 
which had fallen due in the previous month of September, 
and was likewise a creditor on a bill for £40 by Allen to 
Dissel, which was also overdue, and which Crooks had dis- 
counted for Dissel. Tee was a creditor for £50 by a bill from 
Allen also overdue in September previous ; and Smith was a 
creditor for £50 past due in November ,1848. 

These formed the debts owing by Allen in October, 1849, 
at the time the transaction happened, which gave rise to the 
question between the parties, and they amounted in all to 
£180. 

Allen was at the same time indebted to Crooks upon a bill 
for £100, which would fall due in February, 1850. He was 
also indebted to Smith in a sum of £50 upon his note to 
Gaily to fall due in December, 1849, and for £8 6s. upon a 
note to Harris, both of which bills would fall due, the one in 
November, and the other in December, 1849, and had both 
been discounted by Smith. If a sum of £19 for rent owing 
by Allen to Crooks be added, Allen's debts to the creditors, 
past due in October 1849, amounted to £180, and his debts 
still to become due after that date, to the same persons 
amounted to £177, making an aggregate of £357. 

According to Allen's evidence, it appears that one of the 
sums of £50, for which he had given Smith his note, had been 
borrowed on a promise that he would repay it out of his wool ; 
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and the £100 owing to Crooks in the note to fall due in ^issa. 

° June 8. 

February 1850, had been borrowed in the same way. .. i t- 

It also appears that the debt on this note had arisen in Bead, Trustee 
this way. Allen asked a loan of £100. Crooks in answer gave crooks. 
him his own note for that amount at a short date, and took 
from Allen in return his note for £100 at a long date, and a 
premium of £20 for the transaction. It further appears that 
the £50 owing on the note to Tee was a loan of that amount 
given by Tee's note at three months, he taking £5, or 10 per 
cent, premium, and Allen's note at the same date, namely, 
three months. The terms, therefore, upon which these loans 
were obtained from Crooks and Tee, if the discount which 
must have been paid to the banks be added, could not be less 
in Crooks' case than 25 or 26 per cent, per annum, and in 
Tee's case 45 or 46 per cent, per annum. Neither is this 
all, for it also appears that Tee received in September, 1849, 
for forbearance from that time until the end of December, a 
further premium of £6, or 18 or 20 per cent., according as 
the payment was made in the beginning or end of September, 
and if there be deducted the time between when he actually 
received his money, viz., October 17th and December 31st, 
then Tee's second premium came to the modest rate of 144 
per cent. In addition to the debts I have already enumerated 
Allen was indebted to other persons, fifteen in number, upon 
debts amounting to £500, the debts I had already mentioned 
amounting to £350 odd, and being owing to three creditors. 
To meet all these liabilities, past due and to become due, 
Allen had upwards of 14,893 lbs, of wool, and other effects 
amounting to about £40, together with a current contract 
with a butcher for the purchase of his skins. 

Such was Allen's pecuniary condition in October, 1849. 
He says, that before Tee came to him on October 16th, he 
had been trying to sell his wool ; he was hanging out for a 
price. 

With that observation begins the history of the question 
between the parties. 

On the 16th October, 1849, Crooks offered to buy the wool. 
How that came to pass is not very evident, for there is some 
omission in my notes of the evidence. From them it would 
rather seem as if Crooks had called to buy in consequence of 
some suggestion from Tee. However that may be, let us 
Vol. I. N 
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Junf 8. suppose that Crooks came of his own accord. He offered 
" " ■ Allen 5d. per pound for the best, and 3d. per pound for the 
^ofi'iiens^* worst parts of the wool respectively. 

croota. Allen said he could not pay his debt at that time, but if 

let alone till the end of the year he would then do so. Crooks 
did not foUow matters up further than by saying that he 
would call next morning and let him know, i.e., whether he 
would give a higher price than 5d. and 3d. 

This was on the evening of the 16th. On the morning of 
the 17th, before Crooks had been able to reach Allen's place, 
Smith called upon him and acted over the same scene which 
had taken place with Crooks the day before. Allen's account 
of their meeting is, that Smith came and asked for payment 
of his £50 note past due. When told by Allen he could not 
pay him. Smith asked what wool he had. Allen said forty 
bales, but he did not wish to sell it till the end of the year, 
when his contract for skins would be up. 

Allen's account is as follows : — 

" He pressed for the money and said he would not wait till 
the end of the year. He then offered me 5d. for the wool. I 
said I wanted Qd. ; he said that was too high. I sold it to 
him for 5d. He went to look at the wool. When sending to 
fetch it, I told him it was a very low price. He then said if 
I could get any one to give me more for the wool, I was at 
liberty to bring the party to him. A quarter of an hour after- 
wards, Crooks and Conry came to my shop. Crooks said, ' I 
hear you have sold the wool.' ' Yes,' I said. He asked 
the price I had got. I told him 5d. He said, ' How am 
I to get my money ? ' He was then a creditor of mine. I 
said when Smith paid me I would pay him. The quantity 
sold Smith was that in question. I told him what Smith had 
said about a higher price. He offered 5JcZ. I said that was 
too low. He then offered 5^d." 

Smith's account is, — 

" On the morning of the 17th October, 1849, I called on 
Allen to inquire if he intended paying me £50 I had lent him 
eighteen months before. He said he could not pay me, but 
when he had sold his wool hs should be able to settle it. He 
knew I was aware he had a quantity of wool. He said I had 
better buy the wool myseK. He had previously offered it and 
I told him he wanted too much. After some conversation I 
agreed to buy the wool on the terms he had stated, subject to 
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my approval on seeing the wool. I went with him and looked jissz 
at the wool. He said the price was very small. I said if he " i7. 
liked I would send the wool to England on his account. He Read, Trustee 

^ of Allen vs. 

objected to that. I said, if he could find a better purchaser crooks. 
before I had put any expense on the wool he might sell it. 
He made no answer but went away." 

Subsequently, in answer to questions from me, Smith 
swore : — 

" I will swear positively that I never told Allen, if he could 
get a better purchaser to bring him to me. I could not have 
said so, because I offered him to sell the wool on his own 
account. I had not been to Allen for the £50 for perhaps two 
or three months before. I had four or five times asked him 
for it." 

These two accounts do not differ very essentially except as 
to who began the negotiation. Allen says Smith did. Smith 
says Allen did. Allen says Smith told him if he got a better 
purchaser to bring him to him. Smith denies this, and says 
he merely gave him leave to sell to another, but said nothing 
about bringing the purchaser to him. If I am forced to make 
an election between these two stories, I have no hesitation in 
saying I prefer Allen's, as the most correct in both particulars. 
I believe Smith first proposed the sale, because he says him- 
self that the influence on his mind, in speaking of the sale, 
was to get security : — " The influence on my mind, when 
epeaking of the sale, was to get security." 

And because although he said in answer to counsel when 
speaking of this meeting : "I had not suspected Allen's cir- 
cumstances then ; but afterwards on that day I heard of his 
circumstances. I heard the amount of his debts ; and that 
he had been borrowing money at a usurious interest," 
yet when pressed by me, he was forced to admit, " I had 
heard whisperings on the market-place that he owed a great 
deal of money. This was on the morning of the nth. He 
lived at a place on my way home. I can't say I was 
alarmed, but I thought it prudent to repeat my applications. 
I heard the whisperings from Tee. I don't remember any 
other." 

I also believe Allen that Smith told him to bring any pur- 
chaser at a higher rate to him, rather than Smith's denial of 
this, because of the contradiction in Smith's evidence to 

N2 
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1852.^ which I have just adverted, because Allen actually did bring 

■■ 1 ^- the purchaser to Smith ; — because Smith availed himseK of 

if^^d. Trustee the purchaser having been brought to him to effect payment 

Crooks. of AUen's debts to him, both past and to become due ; — and 

because the reason assigned by Smith to show that he could 

not have said so, viz., that he had offered to sell the wool on 

Allen's account, did not show any such thing, but was quite 

compatible with his having also said what Allen asserted. 

But Smith did not ultimately rest purchaser. Why, then, 
do I dwell on this ? I will explain presently when I come to 
give the effect of the whole evidence on my mind. 

This conditional sale to Smith having been effected on the 
morning of the 17th, within half an hour afterwards, Crooks 
called on Allen with Conry, and said he heard he had sold his 
wool, and asked, " How then am I to get my money ? " Allen 
said, '' When Smith pays me, I will pay you." He then tells 
him what price Smith had given him and the condition that 
he might sell to a higher purchaser. They then bargain 
together, and ultimately Crooks agrees to pay B^d. overhead, 
instead of the 5d. and 3d. for good and bad, which he had 
himself offered the day before, and the 5d. which Smith had 
agreed to pay. Conry says Smith was standing twenty yards 
off at the time ; he is brought forward by Allen and told of 
Crooks' purchase. 

Smith says, "A few hours afterwards he returned to say he 
had found a purchaser at Qd. ; might he sell it ? I said, ' Of 
course.' He said Crooks was the purchaser and would pay 
me these bills." 

Allen says, " I went to Smith and told him. He said 
' Send him to me.' I went and returned with him to Smith's 
office. Crooks confirmed me as to sale." 

Smith, Allen and Crooks being thus all brought together, 
Allen gives this account of what passed : — 

" Smith had a few notes of hand payable, which he 
handed to Crooks. He asked him, if he would pay these out of 
the sale of the wool. He asked if I was satisfied that he should 
do so. I said, yes. Crooks, then and there, gave Smith a pro- 
missory note for £113 lis., dated the 17th October, 1849, 
payable three months after date. I can't swear whether I 
got the other three notes or not." 

And again, " I told Smith that I had sold the wool to 
Crooks for Qd. Crooks heard me, but did not contradict me." 
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Smith's account is : — i852. 

cc T 1 1 1 - p June 8. 

i had at that time a proimssory note for £50, and two .. i''- 
others that had come in the ordinary course of business a few Read, Trustee 
days before. One was Gaily' s, and the other Harris' ; crooks! ' 
neither of them was due. I don't know whether Allen was 
aware I had these notes, nor whether he said I will pay you 
' my note,' or ' these notes.' I had previously agreed to give 
him a bill at three months for the difference between the price 
and what he owed me. Crooks was in the street ; Allen 
beckoned to him. They went to my counting-house, and 
Crooks gave me a note for the money Allen owed me, and 
these two notes. I produced the notes, calculated the interest, 
and Crooks gave me the promissory note. Allen stood by, 
was a passive spectator. I preferred to have Crooks to AUen, 
I thought he was not so good a man." 

Smith, in this way, accomplishes the object of his morning 
call. He has not got the wool, but that he did not want ; he 
has secured payment, not only of his £50 past due, but of 
his two other biUs of £50 each, which had got some time to 
run. That was what he wanted, and he disappears from the 
stage, on which, as he says, Allen the bankrupt had been a 
" passive spectator." 

What followed after Smith had left is thus described by 
Allen : " Crooks had seen the wool before, as it was ware- 
housed in premises leased from him. He then went to see 
it. I showed him the samples, and he concluded the purchase. 
Nothing was said about delivery, but it was agreed that so 
long as the wool remained in the store, Crooks was to pay half 
rent of the store as the rent for the wool. No other witness 
speaks of this part of the case except Corrry, but I dismiss 
him as a witness not to be believed. He gave the most 
circumstantial account of ever3rthing that passed eighteen 
months before, but had forgotten what had passed the day 
before. Such a witness is not to be believed, except in so 
far as his evidence is favourable to the party against whom 
he was called. 

It appears, then, that Crooks was satisfied with saying 
that he would buy the wool and pay for half of the rent of the 
store in which it was lodged ; but he says nothing about 
delivery, and does as little at this time, and the wool remains 
where it had been — in the bankrupt's warehouse. 

And so the sale is concluded, or supposed to be concluded. 
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1852 So much of the price, viz., £113, has ah-eady been paid by 

.. 1 7"- giving a note to Smith for that amount under the circum- 

Kead, Trustee stances I have akeady read. And now we come to the settle- 

ol Allen vs. . ■' 

crooto. ment of the remamder. 

Allen says : " We went into Crook's house. He produced 
a biU of Dissel's for £40, which was overdue a month or 
two, and asked me if he should pay that out of the proceeds 
of the wool. I said. Yes ; because that man lent me the 
£40 without charging interest, and I thought it a pity for 
him to lose his money. The account shown was drawn up at 
this meeting. It is in Conry's handwriting ; he was present. 
The third item of £40 was the amount of Dissel's note, 
which he paid. The £19 was the rent of the store. And 
the fifth item of £50 was a note payable to Tee, for which 
he had pressed me very much. Crooks had this note with 
him, and asked me if he should pay it. I said. Yes. When 
I got the £100, the second item in the account, I was to give 
Crooks a bond for it over the wool, but he neglected to get 
it. But I was to pay it out of the wool — that I understood 
— ^if I sold the wool before the note for the amount became 
due. The way I got the loan from Dissel was, that he gave 
me his promissory note for £40, which I discounted with 
Groohs. I discounted it after I got the £100 from Crooks, 
long after." 

My note then proceeds as follows : — 

Shown promissory note for £100, dated April 17, 1849, 
Mr. Ebden here admitted that the original bill falling due 
in February, 1850, was on the day of making the account 
destroyed ; and the note dated April 17, 1849, marked ' B,' 
was given instead. That was so dated as to be due on the 
day it was given. 

Allen : " When I got the £100 and gave the first promis- 
sory note, I paid £20 discount. Crooks was not aware of my 
circumstances. I never told him that I was insolvent, or 
any other man." So the price of the wool is set oflE against 
the bill of £40 past due to Crooks, and the bill of £40 past 
due to Dissel, the bill of £50 due to Tee, £19 of rent due 
to Crooks ; and the bill of £100 falling due to Crooks in 
February, 1850, is destroyed, and another to fall due on 
17th October, 1849, is drawn and substituted for it, and this 
also is discharged. In this legerdemain way the bankrupt's 
stock of wool is made to pass from the hands of the bank- 
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rupt to Crooks, and the price of it is paid without a shilling i8B2. 

having ever touched his hands, leaving the bankrupt still a ""^^^ i?: 

debtor to Crooks in £20, and with £40 at the very outside, ReadT^ustee 

after seUing his wretched furniture and other effects to satisfy "'crooks"*' 

his remaining fifteen creditors for the £500 which he owed 

them. This was certainly not a very comfortable position to 

be in, so soon as the bankrupt should have to face any of 

these remaining creditors. Accordingly one of the largest of 

them, as we learn from Mr. Read, happened to pass Allen's 

door on 31st October, and to him he makes a clean breast, in 

a state of real or affected distress matters not. 

Read's account of the matter is : — 

" On 31st October, 1849, as I was passing the insolvent's 
house, he called me in. He was walking to and fro in a state 
of agitation, as if distressed, and said he had done wrong. I 
could not for some time get him to say what he had done. 
At last he said he had given Crooks aU his wool. In conse- 
quence of what passed between us, the dehvery of the wool 
at that time was stopped. I recommended him to give a 
written notice of stoppage, which he served." 

At this moment AUen either thought, or affected to think, 
that he had done wrong, and that Crooks was not entitled to 
the wool ; and, accordingly, late in the evening of that day, 
he serves a notice on Crooks not to take dehvery. But in 
the meanwhile Read, no doubt, had been speaking of what 
Allen had told him ; and in such a small place as Port Ehza- 
beth, this comes to the ear of Crooks, who now, and not till 
now, begins to suspect that he has not got sufficient delivery, 
and the server of the notice on him finds him between 9 and 
10 o'clock at night in the act of removing the wool from the 
store, which was shut only with a latch. 

The service of the notice staggered those engaged in the 
act of taking possession of the wool. They sent for Mr. 
Chaubaud, defendant's attorney, and he teUs us : " On the 
evening of 31st October, 1849, defendant met me in the street 
about six o'clock. He said Read prevented his removing 
the wool. I went with him with men to remove the wool. 
I turned to AUen and asked him if he objected to the wool 
being removed. He said. No ; I have honestly sold the wool 
to Crooks ; and he agreed to pay me half the store-rent. We 
succeeded in removing the wool." 

Now, Crooks, according to the account Allen gives 
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1852.^ Chabaud, has honestly bought, and is honestly entitled to 

.. 1 7. take possession of the wool ; but, according to the account 

EM,d, Trustee he had given Read on the same day, he, Allen, had done 

of Allen vs. = i i 

Crooks. wrong, and Crooks had not honestly bought, nor was honestly 
entitled to, delivery of the wool. These two accounts of what 
he had done, given on the same day, cannot both be true. 

Such is the transaction as it appears upon the evidence ; 
but, before further observation, let me draw the attention of 
the Court to the evidence of Campbell, the cashier of the Port 
Elizabeth Bank, in regard to a matter which passed between 
Crooks and the bankrupt prior to the one in question. 

Campbell says : " I am cashier of the Port Elizabeth 
Bank. [Shown bUl marked ' D.'] That fell due on the 14th 
October, 1 849, but was not paid. It never has been paid since. 
On the 14th Allen called and requested me not to note it, as he 
would call the following morning with the money. He had 
hitherto been very regular in his payments. In consequence 
I did not note it. On the following morning he called and 
apologized for not bringing the money. On the 12th he had 
presented at the bank a promissory note by Crooks in his 
favour for £55 12s., which he asked to have discounted. On 
the 15th he asked if this had been done. It had not been 
done. He went away, saying he would bring the money." 
Allen was then recalled, and he says : — 
" I know the bill ' D.' I told Crooks that that bill was to 
be due at the bank in a day or two. / asked him for money 
to take it up with. He said that he had no money, and that 
he had a bill of his own to make up, and that he was short 
of money. So he gave me a promissory note in favour of 
myself for £55 12s. to put into the bank for discount. If 
the bill was discounted I was to bring all the money to him, 
and he was to give me £20 to pay into the bank towards 
payment of the bill ' D.' / expressed to him fears of the con- 
sequences of not being able to take up my bill, as I had always 
been regular before." When I review the attempt of Allen 
and Crooks to discount a bill on the 14th October — the whis- 
perings of Tee on the Market-place to Smith on the 16th — 
the attempt of Crooks, who was a connexion of Tee by 
marriage, on the evening of the 16th, to effect a purchase of 
Allen's wool — the visit of Smith to Allen on the morning of 
the 17th for the same purpose, and the nature of the condi- 
tion under which he then made a purchase — the visit of 



185 

Crooks within half an hour afterwards — the nature of the i852. 
terms on which he ultimately effected a purchase by dis- ., 17! 
placing the previous conditional purchase by Smith — the visit Bead, Trustee 
of Crooks and Allen to Smith when Smith's bills were paid off, crooks. ' 
thereby giving an explanation of the object he had in allowing 
Allen to sell to another — and the subsequent settlement with 
Crooks when his own and Tee's debt were discharged,whereby 
the whole of the price of the wool was exhausted, without a 
penny of it having ever come into Allen, the seller's, hands, 
or being for a moment under his control — when I review all 
these circumstances, it is impossible not to see that Smith» 
Crooks, and Tee were all acting in concert to obtain posses- 
sion of this wool, through the influence of their wealth, 
information, and position in life, acting upon the ignorance 
and inexperience in business of Allen, who was an illiterate 
man ; and that though the transaction took the form of a 
sale, as a cover to the real object of the parties, the character- 
istics of such a contract were wanting, except, perhaps, on 
the part of Allen at the oustet. 

At the outset, Allen, when he offered his wool and hung off 
for a price, no doubt desired to effect a sale, or to turn his 
wool into money, which should come into his own purse and 
be at his own disposal. When Smith came to him, he was 
not unwilling to sell to him, at the sacrifice of having to 
deduct out of the price the amount of the debt, which he 
then owed to Smith, and which he then considered to be 
only £50, — for the subsequent discussion as to the amount 
(whether it was £50 or £100) shows that he did not contem- 
plate the £50 and £8 bills, which were not yet due, forming 
part of the deduction. But when Smith, Conry, and Crooks 
come together with him, he has not courage to draw back 
from the sale, but allows it to be carried out by the substitu- 
tion of Crooks as the purchaser, although the consequence is 
that Smith gets, not only the debt already due, but the debt 
to become due, deducted out of the price ; and Crooks ex- 
hausts the remainder by doing the same thing in regard to 
his own and Tee's debt. 

If Crooks had told him at the outset that he would pur- 
chase by giving 5^d. per lb., and would pay the price by 
deduction of all these debts, I should think there is little 
doubt that Allen would not have agreed to a sale on such 
conditions. If he had, by threats, been concussed into doing 
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1862. SO, the case would have had a different aspect from what it 
„ it! now wears. But the truth is that Crooks concealed the inten- 
Read, Trustee tion to deduct untU he had made the bargain, and then 
Crooks. ' opened it by degrees. He had not courage to open it at the 
outset, lest Allen should refuse ; and Allen afterwards had 
not courage to draw back from what he had assented to, as to 
Smith's debt, and so allowed Crooks to deal with the price 
at his own wiU. And now the question is, whether a transac- 
tion of this nature can be allowed to stand, as against the 
other creditors of Allen, from whom it withdraws the only 
fund for payment of any portion of their debts. 

The trustees under the sequestration of Allen's estate have 
brought this action to have the transaction set aside ; and by 
the declaration they ask that this " wool transaction " may 
be declared to be null and void. The plea put upon the 
record is no defence to the action, further than as it denies 
all the allegations of the plaintiff's declaration ; but the 
defendant, by his counsel, argued that the transaction was 
supported upon three grounds : — First, pressure ; second, 
previous agreement ; and third, ordinary course of business. 
In support of the first of these grounds, the defendant relied 
upon the case of Crosby vs. Crouch, 11 East, p. 256. The 
facts of that case were, that Crouch had discounted a bill of 
£125 for the bankrupt ; while that bill was as yet current, 
Crouch discounted three other bills for him. He sent Crouch 
books and paper to be sold to cover the £125 bill. Wlien 
that bill became due it was dishonoured, but the sales of the 
books and paper realised sufficient to pay it. The fact of its 
dishonour, however, so alarmed Crouch for the three other 
bills that he went to the bankrupt and insisted upon having 
security for them also. The bankrupt acceded to this, and 
sent Crouch books and papers at different times between 
November and February. This he generally did after night- 
fall, and with an apparent anxiety for concealment. The 
goods so sent proved sufficient to protect Crouch. In March 
following the act of bankruptcy took place. Lord Ellen- 
BOEOXTGH said the act of sending goods was referable, not to 
any favour or preference exercised on the part of the bank- 
rupt, but to urgency and importunity of the creditors, and it 
had not been suggested that such urgency was colourable. 
The next authority quoted for defendant was Deacon on Bank- 
ruptcy, 2nd ed. p. 500, where he says that a creditor is not 



187 

iable to refund if the payment is made merely in pursuance of j^^^\ 
a prior agreement. As an authority for that proposition, the .. i ^. 
learned author refers to Harman vs. Fisher, 1 Cowper, p. 117 ; sead, Trustee 

iji- 1- 111- T i'i of Allen »s. 

but this authority when looked into, does by no means sup- crooks. 
port the proposition. Lord Maksfibld there comments upon 
a case (Small vs. Ovdley, 2 Peere Williams, p. 427), as having 
originated the notion reiterated by Deacon, by saying that 
that case had been shaken by Linton vs. Bartlet, 3 Wilson, 
p. 47, which latter decision his Lordship approves as the 
better of the two. 

But Deacon, p. 501, also refers to Vacher vs. Cocks, 1 B. & 
Ad. p. 145. There, a customer of a bank received a new 
creedit with the bank, upon an agreement that he should 
deposit haK-yearly payments which he was entitled to receive 
from Government. The customer paid in these moneys to 
the bank in terms of the agreement. These deposits were 
challenged as preferences to the bank. But the Court sus- 
tained them as good, not because of the agreement per se, but 
" because they were merely put in to enable the bankrupt to go 
on in business for a time." To be sure. Deacon also refers on 
p. 501 to Hunt vs. Mortimer, 10 B. & C. p. 44, as showing 
that a payment in pursuance of a previous agreement was 
sustained, though it was entered into when the bank was insol- 
vent and the creditor knew it was so. If that be a correc* 
representation of the case, and it is to be good law, it is 
sufficient to put down any attempt to defeat preferences ; but 
I am not disposed, from the examples I have shown of 
Deacon's accuracy, to take his representation of the case, and 
shall lay his authority, so far as founded upon it, aside ; the 
case proving too much. On the other hand, the case of Linton 
vs. Bartlet, noticed in Cowper, which is not reported,* but 
appears in Harman vs. Fisher, 1 Cowper, p. 124, was to the 
effect that a bankrupt assigned to his brother in payment of 
a debt to him one-third of his stock-in-trade, without any 
other suggestion of fraud or collusion than arose from the 
bare fact, and the assignment was held to be void. 

The defendant's next reference was to 2 Walford on 
Parties, p. 1252, but I did not catch the gist of the reference, 
and I have since looked into the book without being able to 
discover any assistance which it renders to defendant's case- 



[* Reported in 3 Wils. p. 47.— Ed.J 



]88 

june^'s ^^® defendant next referred to Arhouin vs. Havbury, Holt, 

" " ■ p. 575. There a bankrupt on the 3rd June deposited with 

Bead, Trustee his bankers a bill for £402, accepted by one Arnold. The 

of Allen vs. ' r j r j 

Crooks. bankers, doubtmg Arnold s solvency a short time afterwards, 
asked the bankrupt if he would be able to take up the biU. 
The bankrupt said he feared he would not be able. The 
bankers then proposed that he should transfer wines as a 
security. He hesitated. The bankers then threatened to 
dishonour his drafts on his account with them, at which there 
was still a balance of £140 to his credit. This succeeded — 
the bankrupt made the transfer and afterwards he became 
bankrupt ; and his assignees challenged the transfer. Bur- 
Kows, J., who tried the case (for it is only a nisi prius 
authority), said that any creditor might gain a preference by 
urgency and importunity, by diligence in fact or in law. 
That the importunity of the bankers was not pretended to 
be colourable; that though the threat of the bankers was 
futile, yet as the bankrupt did not so view it, it was never- 
theless a threat, and was a strong circumstance to negative 
fraudulent preference. 

He added, when a creditor bond fide and not colourably 
acts adversely to the views and wishes of the trader, by 
urgency and importunity, and thereby obtains payment, 
there is no fraudulent preference.* 

The defendant next referred to Voet, 42, 8, 17 : the passage 
is a very long one, proving, so far as I can see, only this, that 
previous to the "missio in possessionem," a payment procured 
by a creditor through his own vigilance and activity will not 
be disturbed. If there be anything more in the passage, I 
was not lucky enough to stumble on it. The proposition thus 
vouched for by Voet is one which per se is not disputed, but 
which will not advance this case one step. 

These, I think, concluded the authorities which were used 
by the defendant, but I referred him to another case, Thorn- 
ton vs. Hargreaves, 7 East, p. 544. There Rangdale owed 
Hargreaves £200, while goods of his were at Hargreaves' 
house. H. said he was entitled to stop the goods and would 
have either the money, or security, or the goods. R. ex- 
pressed fear that his creditors would be turbulent with him, 
if he transferred the goods. However H. succeeded in getting 

[* See note to Arhouin vs. Haribury, andfoases there cited. — Ed.] 
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him to make the transfer. After this, on the same evening, ^^^^\ 

' "^ June 8. 

H. desired that his uncle should be told that he thought he .. i 7- 
should be obliged to stop, on account of what he had done. Read, Trustee 

of Allen us. 

The transaction in fact swept away all R.'s goods. A bank- crooks. 
ruptcy ensued. The assignees challenged the transfer ; but 
H. succeeded in obtaining a verdict in his favour. The 
assignees obtained a rule nisi for a new trial. On the argu- 
ment whether the rule should be made absolute, Lokd Ellen- 
borough said, " Taking the conversation to be a threat of 
process, I do not see that execution of such a threat could 
put the bankrupt in a worse situation than the actual transfer 
of the goods did ; for that left him without any property. 
This would show he did not make the transfer by dint of the 
threat, for he did not redeem himself even from present 
difi&culty, which is the motive for such an act, when really 
done under the pressure of a threat. If he got nothing by 
evading the threat, I should rather say that it was a voluntary 
act and preference on his part as to the particular creditors." 
The rest of the Court agreed, and the rule for a new trial was 
made absolute. 

In Newton vs. Chanthr, 7 East, p. 138, a case cited in 
reply, a bill of sale of furniture, stock-in-trade, and whole 
effects given to a creditor on the eve of bankruptcy, was held 
to be an act of bankruptcy, because the necessary effect was 
to defeat creditors, and the party must be held to be cognisant 
of the effect of his own act. 

In Harman vs. Fisher, 1 Cowper, p. 123, Lord Mansfield 
said : "If any act of this kind were done by deed, the act was 
not only void, but an act of bankruptcy. If without deed, it 
was void in respect of those whom it prejudices." 

Henley on Bankruptcy, p. 32, says : " In a recent case, a 
voluntary payment under circumstances which might reason- 
ably lead the creditor to believe bankruptcy probable, though 
not inevitable, was considered to be a preference" ; he refers 
to three cases which I have not had time to look into, but his 
lordship's character as an author is sufficient to sustain the 
authenticity of his reference. 

In Rust vs. Cooper, 2 Cowper, p. 632, Lord Mansfield 
said : " Every case which has determined a conveyance by a 
trader of his whole effects to pay a creditor, to be an act of 
bankruptcy, proceed son this foundation that it is fraudulent 
against the bankrupt laws, and therefore void. Every case 
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1852 which says it is an act of bankruptcy, if one creditor only is 

" 1 7. excepted out of the conveyance, goes on the same principle. 

K«aJ Trustee Leaving out something, or a part by way of colour, will not 

crooiffi. mend it. In Linton vs. Bartlet the conveyance of a third 

part and a fair transaction with the party, was held to be 

fraudulent and void as against other creditors. That case 

was well and fuUy considered." 

His Lordship observed, during the course of the argument, 
" The difference between money and goods is immense ; if in 
a fair course of business, a man pays a creditor who comes to 
he paid notwithstanding the debtor's knowledge of his own 
affairs, or his intention to break; yet, being a fair transaction 
in the course of business, the payment is good ; for the pre- 
ference is there got, consequentially, not by design. It is not 
the object, but the preference is obtained, in consequence of 
the payment being made at that time." 

These are all the authorities I think it necessary to notice. 
The counsel for defendant, at the outset of his argument, 
divided his case (as I have already noticed) very methodically 
into pressure, previous agreement, and ordinary course of 
business. But apparently, soon despairing of success on any 
one of these grounds separately, he mixed them all up 
together, as if the inefficacy of one unit to make a quantity 
could be supphed by adding two others. But let me take 
the course he first proposed to himself, though he soon 
deserted it. 

Pressure : The only authority for the defendant upon this 
branch of the case, which is really worth notice, and that on 
which he mainly relied, is Crosby vs. Crouch. 

The facts of that case are as different as possible from the 
present. The creditor there had procured security for the 
£125 biU, when it should faU due, which satisfied that bill, 
but the fact of its having been paid in that way, instead of 
by the acceptor, led Crouch to fear for the other three bills. 
He presses for security for them also, and he gets it, not 
immediately, to the immediate ruin of the party, but from time 
to time, during a period covering four months ; and the act of 
bankruptcy does not take place until after another month. 
In these circumstances, it was obvious that the bankrupt's 
intention in what he did, was not to prefer Crouch, but secure 
his^own prosecution of his business by shutting Crouch's 
mouth. He therefore yields to Crouch's importunity. It 
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was thought that the concealed way in which the bankrupt y^^^^o 
sent, and Crouch received, the goods was evidence of collu- .. i ^! 
sion ; but the Court saw none in the circumstance, as plainly Read, Trustee 

' 1 */ of Allen M. 

there could be none. Pressure by a creditor,which admittedly croote. 
will support a transaction of this kind, implies in its very 
nature an apprehension by the creditor of the debtor's 
solvency ; and concealment by the debtor, while it justifies 
the creditor's anxiety, proves the true motive of the debtor to 
be a hope that, by the concealment, his credit may escape 
injury, and so he may perhaps ultimately weather the gale. 
No doubt, the urgency of the creditor and the compliance of 
the debtor may both be feigned. 

Had this been proved in Crosby vs. Crouch, the judgment 
of the Court would have been the other way, as we see from 
the observation of Lord Ellenborotjgh, that there was no 
suggestion that this urgency was colourable ; an observation 
which he repeats further down in these words : — " Urgency 
was proved, and there was no other fact to leave to the jury 
— unless indeed it were contended that such urgency was 
colourable; but no such point was made." 

Now the meaning of these observations, as to the pressure 
not being colourable, is obvious. If the creditor and debtor 
both knew that bankruptcy is inevitable, then urgency by 
the creditor, and compliance by the debtor, can only be refer- 
able to a plan to defeat the other creditors. While the 
creditor despairs of his debtor and the debtor continues hope- 
ful of himself, the urgency by the creditor is referable to his 
despair and the complaince of the debtor to his hope ; and not 
to any intention to prefer the particular creditor, but so soon 
as the circumstances show that the despair of the creditor was 
participated in by the debtor, then any payment or assign- 
ment by the debtor to the creditor — as it wiU confirm and 
cannot remove the grounds of despair — cannot be referred to 
any other motive than a desiie to prefer ; and any pressure 
used can only have been used to give another colour to the 
transaction than its true one. 

But what bonA fide pressure was shown in the present 
case ? What pressure that showed doubt in the creditor's 
mind of the debtor's solvency, and confidence or hope in the 
debtor's mind that he would be able to keep solvent ? Doubt 
by the creditor there was certainly, but hope by the debtor, 
without which the other is uesless, there was none. Smith 
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1862. comes and asks for payment of his bill ; he is told he cannot 
.. 1 7. have it. Then he asks about wool, or the debtor offers it ; 
1 Bead, Trustee and a Sale is made conditional on no one offering a higher 
Crooks. price. Crooks, hearing of the sale, comes in, and asks how 
he is to be paid. The debtor says, out of the price to be paid 
by Smith. Crooks assents ; but after a few minutes' reflec- 
tion, opens the question of purchase by himseK, offers a 
higher price, and becomes the purchaser. What is there of 
pressure there ? None whatever — and so says the bankrupt. 
He says, " On October 17th, 1849, I knew I could not pay 
aU my creditors out of my then assets ; but if I had been let 
alone till the end of the year, I would have paid all out of my 
skin contract. I mean, if Smith and Tee had let me alone, 
and not forced me to sell my wool. Crooks did not force me 
to sell it." 

So whatever Smith may, in the view of the bankrupt, 
have done, at all events Crooks, with whom the present ques- 
tion arises, did not force him to sell, and in the view of every 
other person, it must be CAddent that there was nothing like 
pressure to sell. So much for the act of seUing ; and next as 
to the application of the price. Smith himself describes what 
passed, and says the bankrupt was a passive spectator of 
what he did, \^dthout speaking or having been spoken to, on 
the subject. And the bankrupt gives a not much different 
account, except that he says Crooks asked him, if he should 
comply with Smith's demand for payment, and he answered, 
yes. What is there here that has a shadow of a character 
of pressure ? Nothing whatever. Then as to the appropria- 
tion of the remainder of the price by Crooks to payment of 
his own and Tee's and Dissel's debts. The bankrupt's 
account of what happened as to this has already been given. 
Tee's account of it is : "I am Field-Cornet of Port Elizabeth, 
I took the biU for £50 I had given the insolvent, which fell 
due on the 14th September, 1849. I have no doubt that I 
called on Allen on October I6th for payment. I never called 
on Allen after I had endorsed the note to Crooks. On the 
morning of the llth I saw Mr. Smith on the market. I said 
that Allen owed Read a great deal of money. I think I 
must have heard this before I called on the 16th. On the 
16th or 17th I gave Crooks the note, because I heard he was 
about buying the wool. I think it was on the 16th that, at 
chapel, Allen said, it will be all right about that note. Next 
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morning as I was going to market, he said, 'You can give j^^^\ 
that note to Crooks, he will pay it.' I think this must have » i ^- 
been on the 18th. I must have known that Crooks had Head Trustee 

ot Alien vs. 

bought the wool when I gave him the note. I told Crooks crooks, 
that Allen had desired me to give him the note, and that he 
would pay it. Crooks said that he would pay it out of the 
proceeds of the wool." 

And Conry's account, if it were worth while to read it, 
does not vary Allen's in this respect. What, then, is there, 
in this transaction, as to these debts, which has the slightest 
character of pressure ? 

But admitting that there was pressure, who can doubt 
that it was colourable — the creditor and the debtor both 
knowing that bankruptcy was inevitable, if the proceeds of 
the sale were appropriated in the way that took place ? Who 
can doubt, after Campbell's evidence of Crooks' previous 
knowledge of Allen's difficulties and the mode in which he 
attempted, fruitlessly, to bolster him up, that they knew 
bankruptcy was a mere question of days, perhaps hours ? 
That Tee was made aware of this, and for some private 
reason of his own, gave the information to Smith as well as 
to Crooks, his connection ? And that pressure, if there be 
anything of the kind, was collusive, to accomplish their 
object of payment at the expense of all the other creditors ? 
Who can doubt this when he couples the creditor's knowledge 
with the bankrupt's account of his own view of his insol- 
vency ? ";7 thought there would not be enough to pay all — 
there were so many creditors. . . On the 17th October, 1849, 
I knew I could not pay aU my creditors out of my then 
assets ; but if I had been let alone till the end of the year I 
would have paid all out of my skin contract. I mean, if 
Smith and Tee had let me alone and not forced me to sell my 
wool. Crooks did not force me to sell it." 

Is not this just the case contemplated by the words of 
reservation used by Lord Ellenborotjgh in Crosby vs. 
Crouch, and by Burrows, J., in Arbouin vs. Hanbury as to 
colourable pressure ? 

But, admitting that there was pressure, not colourable,but 
bond fide, the case of Thornton vs. Hargr eaves estabhshes that 
pressure, even bond fide, wiU not do, when the necessary effect 
of yielding to it is to leave the bankrupt just in the same 
position, or rather a worse one than if he had not jdelded to 
Vol. I. 
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1852. it ; that the only ground of allowing pressure to save the act 
„ iv! is, that the yielding to it was prompted either by the hope or 
Read, Trustee the reality that the party would benefit his condition, and the 
Crooks. ' condition of his creditors, by escaping bankruptcy ; but when 
the act of yielding is prompted by no such hope or reality, 
the pressure will not protect, because the act can then only 
be referred to an intention to prefer. In such a case the 
other authorities to which I referred, Newton vs. Chantler and 
Harman vs. Fisher apply. As to the bankrupt, he is held to 
know the effect of his own act, and that if he yield to the 
pressure of the creditor so as to give all his effects to him, 
without the possibility, by his doing so, of benefitting his 
condition, the inevitable effect must be to prefer that creditor 
over the others. And as to the creditor, the doctrine of Lord 
Hekley will apply — that a payment under circumstances 
which might reasonably lead the creditor to beheve bank- 
ruptcy probable, though not inevitable, will be considered a 
preference. Now in the present case, what are the facts ? 
Why, that the bankrupt swears he knew he could not pay all 
his creditors out of his then assets ; and subsequent events 
have proved the truth of this opinion. The preferred creditors 
get £341, and about £18 in one view, and £40 in another, is 
left for fifteen other creditors. And within fourteen days after 
the transaction, the debtor's fears at the time are realized by 
a bankruptcy. Is it possible to say, then, that by yielding to 
the pressure of Crooks, wherever that pressure may be found 
—and I confess I have not been able to find it — is it possible, 
in the words of Lord Ellbnboroxjgh in Thornton vs. Har- 
gr eaves, to say, that resisting that pressure would have put 
Allen in a worse situation than his selling his wool and agree- 
ing to the appropriation of the price ? I think not. The 
defence, therefore, so far as it is grounded upon pressure, 
entirely fails in every view that can be taken of it. Any close 
speculation as to the quantity of estate left after the transfer 
of the wool, is unnecessary, when we look to the case of Linton 
vs. Bartlet, which, although, as I before observed, it is not 
reported, is nevertheless fuUy stated by Lord Mansfield in 
Harman vs. Fisher. But it was said that the transaction was 
supportable on the ground of previous agreement. Now, the 
evidence on that is, in regard to what passed between Allen 
and Smith, when Allen borrowed one of the £50 from him, and 
what passed between Allen and Crooks, when Allen borrowed 



195 
from him the £100 and gave him the bill to fall due in 1862. 

JUQB S 

February, 1850. The evidence as to both of these occurrences , .. "i 
I have read. It was admitted at the bar, that neither 'nead, Trustee 
amounted to anjrthing like giving Smith or Crooks a lien, crooks. ' 
either legal or equitable. It was a mere promise, open, like all 
the other promises of payment which the bankrupt must have 
made, expressly or impliedly, in the contraction of his other 
debts, to be defeated by supervening circumstances of inabil- 
ity to perform it, and which, therefore, like them, must be 
postponed for its performance to payment by the trustee out 
of such funds as may be reahsed in the bankruptcy. For, as I 
have already shown, the authorities referred to, to support 
the proposition that payment, in consequence of a previous 
agreement to that effect, is good, do not bear it out when 
looked into. The decision in Vacher vs. Cocks was not rested 
on the previous agreement, but on the circumstance that the 
payments were not intended as preferences, but to enable the 
bankrupt to go on in business for a time. The only other 
ground of defence that remains to be noticed is that of ordi- 
nary course of business, which may be dismissed with this 
observation^ — that though ventilated by counsel at the open- 
ing of his address, it was in his own mind, apparently, so 
untenable, that he did not attempt to support it, either by 
argument or authority. In truth there could hardly be any 
transaction less like one in the ordinary course of business 
than a sale brought about in the way that the one in question 
was, and concluded as it was by the seller never touching a 
penny of the price, but being a passive spectator of the pur- 
chaser's appropriation of it between himself and others. 

Upon all grounds, therefore, the defence fails ; and all 
that remains for consideration is the extent of rehef to be 
given. 

The 84th section of the Insolvent Ordinance enacts that 
" every ahenation, transfer, cession, delivery, mortgage, or 
pledge of any goods or effects, movable or immovable, per- 
sonal or real, and every payment made by any insolvent 
to any creditor, such insolvent at the time contemplating the 
sequestration, either voluntary or otherwise, of his estate, 
and intending thereby to prefer directly or indirectly such 
creditor before his other creditors, shall be deemed to be an 
undue preference, and is hereby declared null and void." 
That half of the section applies to alienation made to a 

02 
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1852. creditor, and declares the alienation to be null and void, and 

June 8. 

'• 1 7. the facts of this case bring it completely within its purview. 
Head, Trustee But it was argucd that the nullity was to be confined to the 
Crooks. extent to which the particular creditor had been benefitted, 
leaving the trustee to work out the remainder of the relief 
from the other parties to whom the defendant had made over 
the property or its proceeds, after satisfying his own views 
out of it. That is very ingenious, to be sure ; but I am not 
disposed to take this view of the question. My opinion is 
that the clause requires us to declare the alienation to be 
void ; and I am confirmed in this opinion of the import of 
this branch of the section from the terms of its second 
branch, which relates to alienation made, not to creditors, 
but to strangers, for the benefit of creditors ; and declares 
that the alienation shall be an undue preference of such 
creditor, in so far as he " shall have benefitted thereby," and 
that the trustee shall recover only the amount of such undue 
preference. 

If the alienation is to be declared void, all that followed 
upon it must be void also. We have nothing to do with 
whether that produces hardship — the parties must, as in all 
other fraudulent cases, clear that up between themselves. 
All I can say is, if persons who do business on such extor- 
tionate terms as these are to suffer by what may be the 
judgment of the Court in the present case, they cannot be 
deserving of any sympathy ; but in truth this must be what 
they calculate upon when they make such terms. They 
must have known that no business could realize profits suffi- 
cient to defray such an expense in the raising of capital to 
carry it on. They must have contemplated at the outset 
this man's ruin, and have anticipated the time when it would 
be necessary to watch its approach, and regulate their 
conduct accordingly. Usurers of this kind, not sailing on the 
open ocean of legitimate trading, but preferring the shoals 
and rapids of illegitimate speculation, make their calculations 
accordingly. What they lose if they miss their prey in one 
instance (as they may in this) they make up by their 
unrighteous gains in other cases. 

My opinion therefore is, that the sale of the wool to Crooks 
should be declared to be an undue preference, and to be null 
and void. If the effect of such a declaration will not enable 
the plaintiffs to recover back this wool, or the price, as a 
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succedaneum for it, or if the course of practice of this Court 1852. 
require that they should make another application, aU we can „ 17' 
do is to let the declaration stand, leaving the parties to take Read, Trustee 
such further steps as they may be advised to adopt. If that Crooks. ' 
be not so, then I am disposed to follow the declaration of 
nullity up, by an order for payment of the money agreed to 
be paid by Crooks as the price of the wool, if the plaintiffs 
think that the just value of the wool at the time ; or to direct 
such inquiry as may be proper for ascertaining that value. 

MusGRAVE, J., concurred. 

Wylde, C.J., said : — I consider that upon the facts there 
has been produced no sufficient proof of any intention by 
Allen, the insolvent, to prefer the defendant, who at least, 
upon the facts, is entitled to claim relief except as to the 
actual amount of the debts due to himself from the insolvent, 
as to which alone any preference has been given or taken : 
the payments by the defendant to other creditors were at the 
instance of the insolvent, and not without application of such 
a nature as to make them not " voluntary " on the part of 
the insolvent. 

[In addition to the authorities referred to by Bell, J., the 
following were cited on behalf of the plaintiff : 2 Beirs 
Comm. p. 257 (see p. 226, et seq., 7th ed.) ; 1 Deacon, p. 502 ; 
Henley, p. 34 ; Cook vs. Rogers, 7 Bingh., p. 438 ; Thomson vs. 
Freeman, 1 D. & E. p. 156. 

On behalf of defendant : Roscoe N. P. Dig. p. 623 (12th ed. 
p. 999) ; Domat, pt. 1. bk. 2, tit. 10, sec. 1, sub-sec. 2 (and see 
the whole title), p. 340 ; Voet, 42, 8, 15]. 

rPlaintiffs Attorneys, J. & H. Eeid. "| 

LDefendant's Attorneys, Faikbkidge, Hull, & Meintjes.J 
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Trustees, South African Bank vs. Prince. 

Contract of guarantee. — Verbal agreement. — Alteration hy 
trustee of conditions fixed by resolution of creditors. — Con- 
tract against policy of the law. — Illegal consideration. — 
Effect of confirmation of liquidation account. 

The plaintiffs held a mortgage bond over certain property, and 
the defendant agreed to guarantee them against any defi- 
ciency that might arise on the sale of this property if they 
would proceed agaiHst the mortgagor, who was in arrear 
of interest and in difficulties : on the surrender of the 
mortgagor and sale of the property there was a deficiency, 
the property being purchased by the defendant, who also, 
with the assistance of the plaintiffs, induced the trustee to 
alter the conditions of sale agreed on by creditors for his 
benefit : — Held, that the contract of guarantie was illegal 
and against the policy of the Insolvent Ordinance ; and 

[ /L.. that the sale was void. 

The Confirmation of a liquidation account will not be con- 
sidered as a waiver by creditors [so as to bar them from 
questioning the validity of a sale of certain property in the 
insolvent estate, the conditions of sale of which had been 
altered by the trustee at the instance and for the benefit of 
two preferent creditors], provided that the creditors' atten- 
tion has not been called to the fact of such confirmation. 

Where negotiations were conducted by the attorneys of two 
parties with regard to a guarantee to be given by P., one of 
them to make up a deficiency in the sale of certain pro- 
perty, and a memorandum was drawn up, but the terms of 
it were not definitely agreed upon, and it was not signed, 
the facf of P.'s taking action subsequently with regard to the 
conduct of the sale, is sufficient adoption by him to fix him 
with liability on the contract. (Per Wylde, C.J.). 

A trustee has no power to alter the conditions of sale of property 
in the estate, after such conditions have been decided upon 
by resolution of creditors. 

1852. 

June 12. TiAs was an action to recover £923 Is. 4d. from defendant 

*^"f ' 1?! on his guarantee to plaintiffs as to any deficiency on the sale 

Tra8te7s7south of mortgage property belonging to an insolvent. 

'^S.I^iMe"'' The declaration set forth that^the plaintiffs were the 
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trustees of the South African Bank ; that on the 24th July, 1852. 

June 12 

1849, one H. R. Harris, residing at Mossel Bay, passed a „ 14' 
mortgage bond for £1700 in favour of the bank for a debt ?f' n'. 
due to the bank, specially mortgaging certain immovable Trustees, south 
property, and generally binding his person and property ; ct^mucp" 
that whilst Harris was making proposals to the bank for the 
gradual reduction and ultimate liquidation of this debt, and 
whilst the bank had such proposals under consideration, and 
was disposed to forbear for a time enforcing payment, deeming 
that it would be for its interest to do so, the defendant, who 
had become mixed up in the business and affairs of Harris, 
and who was desirous that the mortgage should be put in suit, 
and the fixed property thereby mortgaged brought to sale, 
employed John Reid, an attorney, to make an arrangement 
with the bank. That on the 1st May, 1850, Reid, on behalf 
of defendant, offered to the bank that if the bank would 
without unnecessary delay institute proceedings against 
Harris on the mortgage bond, so as to bring to sale the mort- 
gaged property without unnecessary delay, the defendant 
would guarantee to the bank the payment of the amount 
then due and owing by Harris, with interest and costs to be 
incurred by the bank in and about such proceedings in case 
the bank should fail to recover the same from Harris. That 
the bank then and there accepted the offer, and that defen- 
dant by Reid promised and agreed that he guaranteed the 
payment aforesaid, according to the true intent and meaning 
of the offer : that afterwards, without any unnecessary delay, 
the bank caused proceedings to be instituted against Harris, 
but that Harris upon being served with the summons, and 
before it was possible for the bank to have taken any further 
steps, surrendered his estate ; that the trustee sold his mort- 
gaged property by public sale, giving notice to the defendant, 
who, by permission of the bank and the trustee, prescribed 
the terms and conditions of sale ; that the property did not 
realize the amount of the principal and interest owing upon 
the bank, but there is a balance due to the bank upon the 
said bond, after excussion of Harris and his estate of 
£919 17s. 2d. ; and that the bank has further incurred law 
expenses in pursuance of the agreement, in proceeding 
against Harris, to the extent of £3 4s. 2d. ; that the defendant 
has refused to pay these sums. Wherefore the plaintiffs 
prayed for the sums with interest and costs. 
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1852. The defendants pleaded the general issue. 

June 12. f S, 

„ 14. 

„ ' 17! Porter, A.G. (with him Watermeyer), for the plaintiff. 

Trustees, South Brand, C. J. (with him Ebden), for the defendant. 
»s. Prince. The following evidence was given for the plaintiffs : — 

E. HuU stated that he was the attorney of the plaintiff, 
the bond for £1700 given by Harris to the bank was an 
hypothecation of three erven at Mossel Bay, the bond was 
dated 24th July, 1849. In April, 1850, Harris was in town 
and the bank was pressing him for payment, the bank did 
not proceed at once upon the bond and get judgment, as 
there was reason to believe the property would not satisfy 
the mortgage and there were no other assets. That in the 
beginning of May, a conversation took place between witness 
and Reid the defendant's attorney ; and that he told Raid 
the bank were pressing Harris ; Reid asked witness whether, 
if the bank were guaranteed as to their debt, they would sue 
Harris and proceed against the mortgaged property. That 
he said that the bank would do so, whereupon Reid said that 
defendant had authorized him to make the proposal, and if 
acceded to, defendant wished the bank to proceed at once 
against Harris. That witness asked Reid to wait while he 
consulted the directors of the bank. That being authorized by 
the directors to accept the offer he informed Reid of the 
acceptance. That the bargain was then concluded. That Reid 
suggested that witness should make a memorandum of the 
contract. That witness drew up a rough draft and dehvered 
it to Reid shortly after. That witness had since seen this 
document in defendant's hand. The bank issued a summons 
against Harris returnable on the 15th May. On the 11th 
May, Harris surrendered. That the property was sold in Cape 
Town and defendant was present ; that witness had a con- 
versation with him at the time of sale, when defendant said 
he wished to make an alteration in the conditions of sale ; 
that witness said he had nothing to do with the matter. 
Mr. Reid afterwards modified the conditions of the rough 
draft made out by witness, and another paper (" A ") was 
drawn up without date in Reid's handwriting containing 
corrections and modifications in witness' : 

Proposal "A." 
That the cashier of the S. A. Bank should without delay 
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proceed to recover the amount due to the S. A. Bank hj 1852. 
H. R. Harris upon certain two bonds executed by him in „ n- 
favour of the said bank for £1700, together with interest .. ' 1 7! 
thereon calculated from the 30th June, 1849, less the sum of Trustees, south 
£126 14s. paid on account thereof. That no claim be made is. Pimce. 
by the bank against Prince, CoUison & Co. on account of any 
claim they have against Harris, until the property mortgaged 
to them shall have been sold in execution of such sentence 
as they may obtain against him, or, in case he shall surrender 
his estate, until the same property shall have been sold 
under his insolvent estate. That in case there shall be a 
deficiency upon their claim against Harris, including the 
costs they may incur when the property shall have been 
sold, in either of the cases above mentioned. Prince, CoUison 
& Co. will pay such deficiency within one month after the 
liquidation account of the master or the trustee as the case may 
be, shall be confirmed by the Court.* 

Neither of the documents were signed ; witness con- 
sidered the bargain closed after the first conversation. As 
regards the alteration in the sale, witness always refused to 
meddle with it, as he considered that the bank had no interest 
in the matter. 

B. Norden stated that he was the trustee in Harris's 
estate, that he advertised the sale before communication with 
Reid or defendant. That after the advertisement had ap- 
peared in the Gazette, Reid told him that Prince wished the 
conditions of sale altered, that the premises should be sold in 
Cape ToTvn instead of Mossel Bay. Witness refused to accede 
to this, although defendant himself informed him that he was 
the interested party ; but upon the bank informing witness 
that he was to comply with defendant's instructions, he post- 
poned the sale. Before the sale, defendant further applied 
that the property should be sold upon the rise only, and not 
by rise and fall, for the protection of his interest. This was 
acceded to by witness ; the insolvent was present at the sale, 
but said nothing to witness about the alterations ; witness 
knew of defendant's guarantee to the plaintiffs. All the 

* The underlined portions of the memorandum appear to have been 
inserted in the handwriting of Hull, different from that of the body of 
the document ; the words " provided their claim and costs shall not 
exceed in the whole the sum of £1600," at the end, are erased, apparently 
at the same time. — Ed. 
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1852. creditors except the bank discharged the insolvent Harris 
„ 14- after the sale. Before witness filed the liquidation account, 

Aug. 5. 

„ n'- defendant called and stated that he had made up an account 
Trustees, South that would reducc his respousibiUty to the bank, and he 
vs. Prince wished witness to reduce the bank's claim in the hquidation 
account, as the bank had proved for more than they were 
entitled to, but witness refused. At all the interviews with 
defendant he put his applications on the ground of his 
responsibihty to the bank for any deficiency between the 
proceeds of the sale and the debt to the banJk ; he named the 
debt proved on the estate, not the figure ; that witness, on 
defendant's apphcation, two weeks after sale transferred the 
property to defendant ; if the land had been sold at Mossel 
Bay it would have fetched a higher price. That Defendant 
had taken possession ; the master's valuation of the property 
was £1800 ; that would be the extreme value for which it 
would have sold at Mossel Bay, but that would not have 
paid the bank's debt, deducting charges. The bank's debt 
according to litigation account was £1766 Is. 9d., and 
£834 13s. 6d. had been received. It appeared that the 
liquidation account was confirmed on the 31st August, 1851, 
the sale of the property at the Commercial Exchange took 
place on the 11th November, 1850, and the third meeting of 
creditors and report of the trustees took place on the 17th 
July, 1851. 

It was agreed, on the close of the plaintiff's case, that, if 
the question of habihty should be determined by the Court, 
the amount should be settled by reference to accountants. 
The following evidence was led for the defence : — 
J. Reid stated he was defendant's attorney ; that on the 
1st May he had a conversation with Hull, whereat, acting 
upon defendant's instructions he told HuU that defen- 
dant desired to propose to the bank that they should proceed 
against Harris, defendant guaranteeing against any loss, 
that is, any deficiency in the amount reaUsed ; that Hull 
said he must first speak to the directors, and that he returned 
and said they were agreed ; that he proposed to HuU that 
a memorandum should be drawn up, and that he drew it up 
himseK ; it was the document previously referred to : it was 
drawn up without communication with defendant. Hull 
objected to a proviso put in as to the responsibihty being 
limited to £1600, and^erased^his, insisting that the responsi- 
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bility should be unlimited. Defendant refused to accede to 1852. 
the agreement when it was shewn to him unless £1,600 "^^ a'- 
was inserted ; to this Hull could not agree. HuU told "f' 17] 
witness that he went on the contract with witness and would Trustees, south 
admit of no deviation ; witness never told him it was a vs. prmce. 
proposal, not an agreement ; Hull suggested that defendant 
should take the bond from the bank and proceed on it him- 
seK, but witness told him that defendant did not wish to 
do so. 

This closed the case for the defence. 

Porter, A.G. : — By the law of this Colony, a memorandum 
in writing is not necessary to make a contract binding 
{Pothier by Evans, vol. i., pt. 1, ch. 1., art 2, sub-sec. 9) ; 
consent must be taken as the basis, and if there is a clear 
consent to stipulations, writing is no part. If steps had been 
taken upon the consent, would they have been invalid, as if 
there had been no contract ? The evidence of Hull is that 
he told Reid the directors had agreed. They could not have 
agreed to a mere proposal. The defendant is now estopped 
from denying his consent. 

Brand, contra : — The memoranda are only to shew that 
the parties were on trial. The conversation was so loose as 
not to enter into details. The defendant was unaware of the 
amount of his responsibility, and no time was Kmited for 
payment. 

Cur. adv. vult. 

Postea (June 17), — 

Bell, J., said that he had pointed out to the Court with 
regard to the proceedings in Harris's insolvent estate, that at 
the third meeting of creditors it was resolved that the 
property should be sold on the spot at Mossel Bay. Whereas 
at the actual sale, when defendant became the purchaser, the 
land was sold in Cape Town and by the rise only, and not by 
rise and fall as usual, and asked if there were any advertise- 
ment to this effect as the question of loss of duty to Govern- 
ment was thus raised. 

Postea (August 5), — 
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1852. Brand (with him Ebden) applied on affidavit for leave to 

„ 1*' examine the defendant as a witness. It appeared that 

„ 1 7- the defendant was absent when the case was sent down for 

Trustees, South trial bv plaintiffs, and that he had iust returned from 

African Bank J r ' J 

vs. Prince. England, and on his arrival had been informed of the nature 
of the evidence which had been adduced at the trial. He 
was, therefore, very anxious to be allowed to state under oath 
to the Court the circumstances within his knowledge of the 
transaction. 

The Cotjrt without hesitation refused the application, 
and then desired the plaintiff's counsel to resume argument 
as to validity of the sale of the insolvent's property, under 
the altered conditions of sale. 

Porter, A.G. ; — This is a case of guarantee as to the debt 
due from Harris to the bank, and upon the facts proved the 
plaintiff is entitled to a verdict. As to the objection with 
regard to the validity of the sale, that does not arise in this 
case, for the averments in the declaration as to the sale are 
proved. The engagement made with defendant was that the 
property should be sold ; the legality of the sale is not in 
question, for the bank cannot be held liable for any irregu- 
larity on the part of officers such as trustees. The creditors 
could not have had a particle of interest in the sale ; the 
purchase-money was distributed under the plan of distribu- 
tion and no objection was made, but the account was con- 
firmed and has the effect of a final sentence (see sec. 112, 113, 
of Ordinance No. 6, 1843). Suppose a stranger had purchased, 
surely such sale could not be set aside ; even if the terms of a 
resolution of creditors be absolute, still the creditors may 
vary them or confirm them by subsequent acts, and the 
subsequent ratification may sustain such variation. The 
creditors by leaving a discretion with the trustee adopted its 
exercise by him, or they might have resisted the sale, as irre- 
gular, but now they can have no remedy against the trustee 
because they have ratified his acts. The simple contract 
creditors should have objected to the payment to the pre- 
ferent creditors ; though there might be an action of damages 
against the trustee for irregularity, still the sale stands good. 
{Story on Agency, sec. 258, Ordinance No. 6, 1643, sec, 108, 
et seq.) The defendant is estopped from objecting to the 
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sale, and the Court must leave the creditors to take their ^^^^^o 
course affainst the trustee ; this is a sale as between these ., i*- 

Aug. 5. 

parties, whatever it may be in other respects. „ i^i 

Watermeyer on same side : — The question is, could the Trustees, south 
insolvent or any creditor set aside the sale? It is now too late vs. prince. 
for any such objection to the liquidation account. The law 
fixes the period at which the creditors shall come and object, 
or they will be taken to have ratified the acts of the trustee. 
The question is not whether the estate has been injured or 
not : see sec. 110 of Ordinance No. 6, 1843. Final sentences 
can only be opened in respect of serious fraud or circum- 
stances of peculiar necessity, and the liquidation account is a 
sentence of that kind and only to be questioned on the same 
principle, the only remedy to creditors is an action against 
the trustee. 

Cur. adv. vuU. 

Postea (August 17th), — 

The Court delivered judgment. 

Wylde, C.J., said : — In this case the nature of the claim 
under the declaration is under a contract of guarantee by the 
defendant. The first question is, as to whether there was a 
legal, valid, contract or not, upon the consideration, for the 
contract is void, if repugnant to justice, good faith, or good 
morals. 

As to the evidence upon the contract, this is an action to 
recover £923 Is. 4td., as the deficiency upon the proceeds of a 
sale ; and the contract is satisfactorily proved as averred by 
the plaintiff. For the defendant's adoption fixes his liability 
without the evidence of Hull or Reid, who differ in little save 
as to the guarantee being unhmited, or limited to £1600. 
But if the contract is unconscientious, then, though beneficial 
to the creditors or the estate, still it is not sustainable ; but it 
is not proven as absolutely beneficial, for the defendant dis- 
putes the amount of the plaintiff's debt. The creditors and 
the insolvent are interested, therefore, in the sale of the pro- 
perty at its fullest value ; it has clearly, however, been sold at 
loss, for the interest of defendant ; the plaintiffs only concern- 
ing themselves as to the security of their own debt ; thus, an 
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1852. injustice has been done to the other creditors, and the in- 
„ li. solvent. The creditors had an interest which was wholly 

Aug. 5. 

„ ' 17! disregarded by the plaintiffs, and abandoned by the trustees. 
Trustees, South But the Contract is void if against the policy of the insolvent 

African Bank x ^ 

vs. Prince, law. The transactions of the plaintiffs and defendant with 
the trustee are clearly not to be tolerated under the Ordi- 
nance, which regards the common interest of all the creditors 
(see 1 Stephen, N. P., p. 265. Judgment of Best, C.J.) The 
sale of the insolvent's property was irregular and void as 
between the parties, on account of the breach of the directions 
fixed by creditors, the trustee, at the instance of the defen- 
dant, altering the place and terms of sale. It is a question 
whether the sale is valid in respect of its avoiding the first 
Government transfer dues. The Ordinance is peremptory as 
to directions of creditors, and the trustee could only war- 
rantably change the conditions with the consent of the cre- 
ditors or the major part of them. The deficiency therefore, for 
which the guarantee was given, has not been legally proved, 
as the plaintiffs were bound to do, for the judgment of the 
Court. The Court would be slow to admit that the confirma- 
tion of the liquidation account is a waiver by the creditors, 
if cretain that the cerditors' attention had not been called to 
the fact. The liquidation account only fixes the just state- 
ment of the debt proved in the estate and the proportionate 
distribution of assets. If the contract is not sustainable on 
principle, the Court cannot look to the results which its 
adjudged invalidity may cause. The transfer of the estate 
to defendant is not legal or valid under the Ordinance, and 
the Court will not pause to consider what would be the case if 
the sale had been to a bond fide innocent purchaser. The con- 
sideration for the guarantee forcing the insolvent to sell or to 
surrender ; the alteration in the times and place of sale, and 
the obtaining purchase of the insolvent's property, the con- 
tract is unjust and unconscientious ; against the insolvent 
law in its public policy, and without legal consideration. 
And, as there was no sale, the deficiency is unascertained. 
Wherefore the judgment of the Court is absolution from the 
instance, each party paying his own costs. 

MusGRAVE, J., concurred, and said: —The nature of the 
suit is unjust, and any aid to a transaction of the nature of 
that entered into by defendant invalidates the claim, though 
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the person aiding was not a party to the original transaction : i852. 

(2 Starhie on Evidence, p. 60, Biggs vs. La-wrence, 3 D. & E. .. i*- 

p, 456; Cannan vs. Bryce, 3 B. & A., p. 183; Burton ,,17! 



Insolvency, p. 113). 
Bell, J., concurred. 
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Enslin vs. Trutek. 

Ordinance No. 40 (1828). — Ordinance No. 73 (1830).— Clerks 
of Peace. — Public Prosecutor. — Procedure in Magistrates^ 
Courts. — Charter of Justice, sees. 32, 48, 49. — Jurisdiction 
of Supreme Court in Review.— Exception taken after Plea. 
— Magistrates' Court Rules 51, 54, 55, 58, 59, 62, 66. 

Where it appeared from the record of proceedings in the Magis- 
trate's Court that a defendant had pleaded not guilty 
and had then taken certain exceptions to the jurisdiction 
of the Court, before the case on the merits was entered into, 
which exceptions the Magistrate overruled and found the 
defendant guilty on the evidence adduced for the prosecu- 
tion. On review by the Supreme Court : — Held, that the 
Court could take notice of the exceptions. 

Where the officer appointed as public prosecutor did not take- any 
active steps in the prosecution of a charge, and did not 
appear in Court to conduct the case, but had merely signed a 
formal indictment ; and the Magistrate called the witnesses 
and conducted the prosecution in contravention of the rules 
for criminal cases in Magistrates' Courts, and fined the 
defendant : — Held, that the proceedings must be quashed, 
and the Magistrate ordered to refund the fine and expunge 
the proceedings from the record. 

This was an action brought to review a sentence of the 
Resident Magistrate of the Paarl, in the case of the Queen vs. 
Enslin, for assault, by which the defendant, and plaintiff in 
review was fined £5. In the Magistrate's Court Enshn had 
been summoned for 29th April, 1852, " on the complaint and 
information of J. L. Truter, who prosecutes in the name and 
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1852.^ on behalf of Her Majesty," to answer a charge of assault on 
Aug. 10. one Philander Makriel. The defendant appeared and pleaded 
Enaun vs. not guilty, and at the same time, through his agent, filed the 
following exceptions : — 

1st. That the defendant did, on the 10th April last, lodge 
information with J. L. Truter, Esq., (who is stated in the 
summons to prosecute for and on behalf of Her Majesty), and 
in the presence of K. N. Van Breda, Esq., the Magistrate, that 
he had been assaulted by Philander Makriel, which complaint 
he, the said J. L. Truter, has not acted upon either by accept- 
ing the same or declining to prosecute, in conformity with 
Rules of Court 51, 52. 

2nd. That it is stated in the summons served upon defen- 
dant that this case is brought forward at the instance of 
J. L. Truter, Esq., " who prosecutes for and on behalf of Her 
Majesty," whereas the said J. L. Truter, the prosecutor, doth 
not appear in this case, in contravention of rule 59 of the 
Magistrate's Court, wherefore the defendant claims that the 
case be dismissed. 

3rd. That the complaint in this case was received, taken, 
and entered by the Magistrate, — while by rule 51, such com- 
plaint should have been laid with the pubhc prosecutor, who 
should then forthwith lodge with the clerk of the court a 
statement, in writing, of the charge or complaint against 
defendant, which has not been done. 

4th. That the Magistrate having fully heard, taken, and 
investigated such complaint, contrary to law, is in duty 
bound to dismiss the case, — as by hearing the statement of 
the plaintiff his mind has become biassed ; and therefore 
under Ordinance No. 40, sec. 5, clause 3, the Magistrate is 
incompetent to pronounce judgment,^he being judge, pro- 
secutor, and witness. 

5th. That by Ordinance No. 40, sec. 5, clause 4, this case 
must be dismissed on account of the gross irregularity of 
the proceedings. 

These exceptions were overruled by the Magistrate, who 
proceeded with calling witnesses for the prosecution, who 
proved the assault. 

For the defence, no witnesses were called on the merits, 
but J. L. Truter was called, who stated that he was clerk to 
the Resident Magistrate ; that he held an authority which 
was filed in the Magistrate's office (but not produced in 
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evidence), from the Attorney-General to act as public prose- . i852.^ 
cutor for the Paarl ; but that although he was in the habit of Aug. lo. 
putting his name to the statement of the charge or offence to Emun «». 
be lodged with the clerk of the peace, yet this was merely a 
formal act on his part ; and that, further than this, he was 
not in the habit of exercising any of the functions of public 
prosecutor, and that he had not in the present case exercised 
these functions ; that the Magistrate, in accordance with in- 
structions from the Colonial Office, was in the habit of per- 
forming all the functions of public prosecutor, and did so in 
this case. That witness's name was only inserted where, in 
formal documents, such as the summons, &c., it is required 
that the name of the public prosecutor should appear. That 
complaints were not usually made to him. That defendant 
had complained to him of an assault, but that he had taken 
no notice thereof. That all that witness was accustomed to 
do was to sign his name to indictments when laid before 
him. That, with a few exceptions, he had never drawn out 
indictments, and did not usually read them, as no responsi- 
bility rested with him but with the Magistrate ; that he had 
not read the indictment in the present case, and had not 
drawn out the charge. That he was thus acting upon in- 
structions from the Secretary to the Government and a letter 
from the Attorney-General. 

The indictment signed by Truter, which had been pre- 
sented to the Magistrate and upon which summons was issued, 
ran thus : — " The public prosecutor for the Paarl District 
states that H. J. F. Enshn, of the ' Paarl Agriculturist,' 

is guilty of assault, &c Wherefore the said public 

prosecutor prays the judgment of the Court against the said 
Enshn, according to law ; " it was dated April 29th. 

The summons was signed by the Magistrate, and issued 
on the 26th. 

The defendant brought the proceedings in review before 
the Supreme Court on the following grounds stated in the 
summons : — 

1st. That the said J. L. Truter, as public prosecutor, did 
not appear at the hearing of the said case. 

2nd. Because of the gross irregularity in the proceedings 
in the said case, inasmuch as the said J. L. Truter, as public 
prosecutor, did not, as required by rule 51 of the Rules, 
Vol. I. P 
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1852. Orders, and Regulations respecting the manner and proceed- 
Aug. lo! ing in criminal cases, before the Courts of Resident Magis- 
Ensiin vs. tratcs in this Colony, make out or lodge with the clerk of the 

Tniter. 

said court a statement in writing of the charge or complaint 
against the said Enslin. 

3rd. Because if any such statement be now found among 
the records of the said case, such statement has been made 
out and lodged by the said Magistrate himseK, whereby he 
acted as public prosecutor and rendered himself incompetent 
to act as judge in the case. 

4th. Because the said J. L. Truter, as such public prose- 
cutor, had not, by virtue of his office, at any time on or before 
the day of hearing of the said case, determined to prosecute 
the said Enslin for any crime or offence as required by rule 
51 of the Rules, Orders, and Regulations aforesaid. 

The following rules had been framed by the Court for the 
regulation of criminal cases in Magistrates' Courts : — 

Rule 51 directs that when the public prosecutor has deter- 
mined to prosecute, he shall forthwith lodge a statement in 
writing of the charge. 

Rule 54 directs the clerk of the court to enter (on such 
statement being lodged) in the record-book the charge made, 
with particulars. 

Rule 55 directs that the party charged shall be brought 
to trial on the next possible court day " after the public 
prosecutor shall, in virtue of his office, have declared his 
intention to prosecute." 

Rule 58 says that if the party charged shall neglect to 
appear on the day on which he was summoned, a warrant for 
his apprehension shall be issued. 

Rule 59 is, " If the prosecutor do not appear on the court 
day appointed for appearance, the charge or complaint shall 
be dismissed." 

Rule 62 says, that, on the day of hearing, the Magistrate 
shall enquire into the charge, by causing the clerk to read 
over the statement of the prosecutor, and by hearing such 
witnesses as he may produce in support of the charge. 

Rule 66 says, that any person acquitted upon any charge, 
" or where the same shall be dismissed from want of prosecu- 
tion thereof," shall forthwith be discharged. 

The following letters from the Secretary to the Govern- 
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ment to the Magistrate at the Paarl were put in with the 1852. 
record. Aug. 10! 

Colonial Office, March 27, 1848. sniitaiw. 

Truter. 

Sir, — By last post an authority to act as Public Prose- 
cutor within your district, signed by the Attorney-General, 
was transmitted from this office to Mr. Truter. I am now 
directed by His Excellency the Administrator of the Govern- 
ment to explain to you that the system of prosecuting 
through the instrumentality of any officer distinct from the 
Magistrate in districts in which there is no Clerk of the Peace 
will probably be but temporary, and that a particular officer 
has been denominated in your district, rather to meet the 
requirements of the existing law, than with any desire or in- 
tention that the person so appointed is whoUy to perform, or 
even actively to engage in, the duties elsewhere discharged 
by Clerks of the Peace. Much less is it the meaning of His 
Excellency that the officer in question should act indepen- 
dently of your authority and instructions, a course which 
might lead to results inconsistent alike with your relative 
positions, and with that responsibility for the due adminis- 
tration of criminal justice, which must rest upon yourself. 
It is therefore to be understood that while the name of Mr. 
Truter will appear as Prosecutor in all prosecutions at the 
public instance, and while he will be ready to afford all such 
assistance, in Court or out of it, as you may desire, he will at 
all times act under your superintendence and conform to your 
views respecting the manner in which he should co-operate, in 
the conduct both of summary trials and prehminary examina- 
tions. You will, at the same time, bear in mind that the 
authority which Mr. Truter has received from the Attorney- 
General and the fact that his name is employed in summonses 
and such instruments entitle him to offer at aU times his 
opinion and advice, and you will do well, if in any case you 
should feel called upon to disagree with him respecting any 
point of law or course of proceeding, to report the matter to 
the Attorney-General for his information. 

(Signed) J. Montagu. 

Colonial Office, September 21, 1848. 
SiE, — I have the honour to acknowledge the receipt of 
your letter of 18th inst., requesting to be informed whether 

P 2 
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jif^i2 ^^' '^ruter, your clerk, as Civil Commissioner is not bound 
Ang- 10- to appear in your Court to examine witnesses as Public 
BnBUn»s. Prosecutor, the contrary opinion being entertained by that 
officer. His Excellency the Governor has directed me to 
request your attention to the enclosed letter, which has been 
forwarded to you on 27th March, explaining the signification 
of the term Public Prosecutor, from which you will perceive 
that Mr. Truter's opinion upon this matter is quite correct. 

(Signed) J. Montagu. 

Porter, A.G., for the Crown : — It is too late to object after 
a plea of " not guilty " has been taken. As to the first ex- 
ception, I admit the fact that this prosecution was not at the 
instance of the clerk of the peace : this may be misbehaviour 
on the part of the public prosecutor, but it is no ground for 
dismissal of the case : the public prosecutor signed the sum- 
mons, and there is mischief in allowing the party charged to 
question his authority. As to the second objection, that 
Truter did not appear in Court (see Ordinance No. 73, sec. 6), 
a private party may prosecute for his private interest. As to 
the 59th rule, it is for the Court to say what constitutes ap- 
pearance in Court, at all events the defendant was not injured 
by his non-appearance. The Magistrate had summary juris- 
diction, and according to rules 62, 63 the evidence of Truter is 
surplusage and no portion of the proceedings. Although 
there may be objections which the Court in review may notice, 
though not on the record, nothing can be of record which the 
law has declared not to be necessary. 

Ebden (with him Watermeyer), for the plaintiff in review : 
— The plaintiff comes into Court under the Charter and Ordi- 
nance No. 40. The grounds of review are the gross irregu- 
larity of the proceedings (see Ordinance No. 40, sec. 6). The 
clerk of the peace or his substitute has power to withdraw a 
prosecution. 

Cur. adv. vult. 

Postea (August 10), — 

Wylde, C.J., said : — Under the Charter of Justice, this 
Court has upiversal jurisdiction to review the proceedings of 
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all inferior Courts. In review of the present case the question issa. 
brought before the Supreme Court for its decision is in truth Aug. lo] 
whether the system of public prosecution by a responsible EnsUntn. 
public prosecutor may be waived in certain inferior Courts 
or may not be waived : whether the public prosecutor in any 
Court in this Colony can be a mere nominal party — a Richard 
Roe or John Doe — or whether the system established in Ordi- 
nance No. 40 must be effectually exercised : whether by the 
law of the Colony a Magistrate had the power of acting both 
as Magistrate and prosecutor. This is a case of the first im- 
portance, as it is the first case in which the Supreme Court 
have been called upon to adjudge on the discharge of the 
functions of the officers entrusted, in the Court below, with 
the dispensation of criminal justice. 

At the establishment of the Supreme Court it was inten- 
ded by the Home Government that the office of pubhc 
prosecutor should be established as in Scotland, for the pur- 
pose of criminal judicature ; letters of instruction to that 
effect were sent out, and Mr. Justice Menzies, who had already 
accepted another office, was specially appointed a judge of the 
Supreme Court, for the purpose of preparing the introduction 
of the system. All criminal proceedings must be conducted 
on the principle that they are brought by the public prose- 
cutor, that there is no power except through him. Private 
prosecutions could not be brought under Ordinance No. 40 
until the public prosecutor had declined to prosecute and had 
given a certificate to that effect. Although this certificate is 
no longer required under Ordinance No. 73, yet the principle 
of aU proceedings through the pubhc prosecutor remains. It 
is indeed surprising to find how this law can have been waived, 
and how any system so directly opposed to the principle of 
the law can have been adopted. Whatever reasons of 
economy there may have been influencing the change in 
those districts where there were no clerks of the peace, the 
Court cannot notice this, but must attend to their duty and 
act according to public policy. It may be said that if the 
proceedings below be quashed the judgment here will affect 
aU other cases in the district of the Paarl as weU as other 
districts for some years. This question is not now before the 
Court ; but others who have been condemned in former 
judgments may be said to have waived their right of objec- 
tion by concurrence in the proceedings and not bringmg their 
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1852-^ objections to the notice of the Court. In the present case, 
Aug. 10. the party has not waived his right, but raised his objections 
BnflUn»». in the Magistrate's Court, and has now brought the matter 
here. 

The jurisdiction given to the Supreme Court by sec. 32 of 
the Charter of Justice to review the proceedings of inferior 
Courts is very full. There is full power to set aside or 
correct the proceedings below. This Court may remit back 
to the inferior Court, may cancel the proceedings, may order 
further proceedings, &c. ; and having made such order on the 
proceedings as is deemed best, has power to enforce obedi- 
ence. Sec. 48 of the Charter gives authority to the governor 
and legislative council to erect the Superior Courts — now 
called Magistrates' Courts — and sec. 49 gives authority to 
the governor, with advice of the Chief Justice and judges of 
the Supreme Court, to make the necessary rules and regula- 
tions for giving full and perfect effect to the jurisdiction of the 
said Courts. In respect of this jurisdiction Ordinance No. 40 
was passed ; and this Ordinance governs all criminal cases. 
[His Lordship here read sec. 7, and continued :] — Can it be 
said, after reading this section, that the public prosecutor is 
not to be in Court and bound to exercise the actual office of 
public prosecutor, the Attorney-General in the Supreme and 
the clerks of the peace in inferior courts, as well as in small as 
in great cases : unless indeed the special appointment in any 
particular case take place as mentioned above ? Sec. 8 
enacts that this " right and power of prosecution in the 
Attorney-General is absolutely under his own management 
and control." Here the entire prosecution appears to have 
been wholly under the management and control of the 
Magistrate in violation of the law. The clerk of the peace, 
or the person at least who had received an authority to act 
as public prosecutor, was not in Court as such, exercised no 
functions as such, and the public, who have a right to the 
interposition and aid of a clerk of the peace, are illegally 
deprived of their right. 

Next comes the Rules of Court, which are as effective as if 
they had been inserted in the Charter of Justice or an enact- 
ment of the legislature, and these are as clear in their terms 
as the Ordinance. Rule 51 requires that when the pubUo 
prosecutor shall have determined to prosecute (and under 
this rule no other than he can determine'to||prosecute or not) 
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he shall forthwith lodge a statement in writing of the charge i852. 
setting forth the nature of the offence, &c. None of these Aug.io! 
things has been done here ; the prosecutor did nothing at all Ensun vs. 
in the matter. Is this Court to destroy the intention with 
which public prosecutors were appointed because it is found 
convenient or economical to have the Magistrate usurping 
the functions — nay, counterfeiting the name — of so impor- 
tant a public officer ? It is the highest consideration of this 
Court, in reviewing the proceedings of inferior Courts, to see 
that justice be properly done. Strictly speaking, it may not 
have been necessary for the Magistrate to have taken down 
all the evidence as he has done, the record as required by 
rule 53 would have been sufficient, signed by the Magistrate ; 
but this does not exclude the Court from looking at other 
evidence. The Court must look at the proceedings as they 
are taken : but the party is not bound by the mode or order 
in which the minutes are taken down, and therefore, though 
in strict pleading, after the plea of "not guilty" the question 
of jurisdiction could not be looked into, the mere fact of the 
Magistrate's having inserted the plea before the exceptions, 
ought not to damage the right of the plaintiff in review, 
either as having taken these exceptions below or repeating 
them in this Court. It is clear that the exceptions were 
taken as early as they could be, and the defence on the merits 
was not even entered into. 

Now, is the signature of Mr. Truter to a statement of 
which he knows nothing, a virtual compliance with the rules, 
and can the Magistrate, in other respects, act as prosecutor ? 
Two parties, the prosecutor and defendant, are supposed to 
be before the Magistrate. Now, can he himself be one of 
these parties ? It is clear from rules 58 and 59 that the pos- 
sibility is not contemplated of the Magistrate and prose- 
cutor being one person. Rule 62 has not been complied with 
either, for the " statement " was the Magistrate's own : the 
prosecutor produced no witnesses, but the Magistrate did. 
These proceedings were not conducted as they ought to have 
been : the legislature may make new enactments, the 
governor and judges may make new rules, but until then 
the law as it stands must be complied with. A nominal 
public prosecutor, with all his functions to be discharged by 
the Magistrate who is also to try the case, cannot legally 
exist. If there had been a virtual prosecutor, if on the 
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i852.| authority from the attorney-General Mr. Truter had actually 
Aug. lo! performed the duties of public prosecutor, perhaps the Court 
Ensunjis. would not havc required that there must of necessity be an 
appointment of clerk of the peace ; but the present proceed- 
ings are irregular and illegal from beginning to end. The 
objections were taken immediately ; and in truth the case 
has not yet been heard. On account of the wholly irregular 
nature of the proceedings, the Magistrate having made him- 
self public prosecutor, which he could not do, whether 
ordered and authorised to do so or not, the proceedings below 
must be quashed, and the fine repaid. 

MusGEAVE, J., said : — Enslin on being charged with 
assault appears from the proceedings to have pleaded " not 
guilty," and also to have made certain exceptions to the 
jurisdiction. It has been urged on behalf of the Crown, that, 
having pleaded " not guilty," he could not enter into the 
other questions raised with respect to jurisdiction. It is, 
however, impossible that the mere note of this kind in the 
proceedings of the Magistrate can control the Court from 
looking whether the defendant really did so plead, or pleaded 
to the jurisdiction. Whether the one occurred before or at 
the same time with the other, it appears that he complained, 
at>.d c'^iected immediately, that he was not regularly brought 
betore the Magistrate's Court. 

Several objections have been raised. To the objection 
that Mr. Truter had not considered and duly determined on 
this prosecution, standing alone, much importance would not 
be attached. If the Attorney-General's name were at the foot 
of an indictment, it would not be competent to a prisoner to 
object that another person, and not the Attorney- General had 
determined on the prosecution. The next objection was, that 
the prosecutor did not appear in Court. If this were the case 
of a clerk of the peace, who merely happened, when the case 
was called, to have gone out of Court, this objection would 
not be entertained. But here it is proved that the nominal 
public prosecutor, acting under special directions, did not 
appear, and never intended to appear. In truth there was no 
pubHc prosecutor at all in all the proceedings ; but this Court 
cannot allow the law to be dispensed with, and economy to 
override the Charter. It is notorious that the Government 
were not of that opinion that they had the right to dispense 
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with public prosecutors, for some time since the judges were 1852. 
consulted as to the expediency of retaining clerks of the Aug. 10! 
peace, and if a change had seemed expedient, it should have EnsUn'M. 
taken place by legislative enactment. The judges were all of 
opinion that, as a general system, the clerks of the peace 
should be continued. Judge Menzies and myself at the 
same time agreed that in some instances, on account of 
peculiar difficulties, the appointment of clerks of the peace 
was not required. But then, to carry this out, a new law was 
necessary. The whole was a summary proceeding on the 
part of the Magistrate. Summary jurisdiction must be care- 
fully watched, and, there being such irregularities, with every 
disposition to uphold the proceedings of inferior Courts, the 
Court is compelled to quash them. The objections were 
brought forward immediately, or they would now have been 
held too late. It was never intended that the Attorney- 
General could give up his power of prosecution, either through 
himself or through his clerks of the peace. There has here been 
no regular public prosecutor. There was no power to make 
such appointment as that spoken of by Mr. Truter, the law 
and the rules of Court have always contemplated a clerk of 
the peace acting in the district Courts, excepting in the 
special appointment for a particular case. The proceedings 
must be quashed. 

Bell, J., after reciting the facts, said : — The defences 
which follow the plea of " not guilty " are dilatory and pre- 
liminary, and it was objected by the respondent, that, coming 
after the plea of " not guilty," they should not have been 
entertained by the Magistrate, and were properly overruled 
by him, and should not be looked at by this Court. If we were 
reviewing the proceedings of a Court where strict technical 
regularity of pleading is either expected or practised, I should 
be disposed to give effect to this objection ; but I think it 
would be obstructing justice to dismiss this review from a 
Court where such technical strictness is neither expected nor 
practised, as we learn from the Order of Court, to which a 
schedule is annexed containing columns for the different steps 
of procedure, and in which time is to be found for any plea 
whatever by the defendant. Nevertheless I might have been 
disposed to give effect to the objection, even in the present 
case, if I had foundjthatjthe dilatory defences had not been 
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jif ^ 12 " brought forward, until after the peremptory one had been 
Aug- 10- disposed of ; but, inasmuch as no proceeding appears to have 
Bnsiinus. been held upon the peremptory plea before the dilatory de- 
fence was brought forward, but both seem to have been stated 
uno flatu, I think the objection raised for the Crown ought to 
be overruled, and the defendant should have the same benefit 
of his dilatory defence as if he had pleaded it at the outset, 
and declined to enter upon his peremptory defence until the 
dilatory ones were disposed of. The first of these was no 
defence at all, and was not insisted on at the bar. It might 
very well be that EnsHn had grounds of complaint, arising 
out of the same circumstances as give rise to the complaint 
against him ; but it by no means followed that the one com- 
plaint necessarily superseded, or was an answer to the other. 
With regard to the sceond defence, in order to deal fairly 
with the objection we must take it to mean either that Truter, 
though bodily present, was not present as public prosecutor 
to conduct the complaint, or that in fact neither he nor any- 
one on his behalf was bodily present, while the complaint 
was being proceeded with, and that the Magistrate overruled 
the objection because he considered that Truter must be con- 
sidered as prosecuting, so long as he had not declared that he 
had abandoned the complaint. I shall at the same time con- 
sider the third defence, for in truth these two depend upon 
one and the same ground, viz., whether there is anything 
substantial in the office of public prosecutor, or whether he is 
a mere scarecrow. As to the fourth defence, it is a conclu- 
sion from the others, and may be dismissed without further 
notice. [The learned Judge then proceeded to enter very 
fuUy into the history of the estabhshment of criminal Courts 
within the Colony, and referred to sees. 48, 49, 32 of the 
Charter of Justice. Ordinance No. 33 (1827), creating Resi- 
dent Magistrates, and see sec. 15 and sec. 8. Ordinance No. 
40 (1828), as to the manner of procedure in criminal cases, 
sees. 3, 4, 5, " gross irregularity," being the ground of review 
in the present case, also to sees. 6, 7, 8, 9, 10, 13, 14, 35, 43, 
and 44. Ordinance No. 73 (1839), sees. 4, 6, 7, 8, and to the 
rules 51, 54, 55, 58, 59, 62, and 66, framed by the Governor 
with the advice of the Supreme Court, for the regulation of 
the inferior Courts, under these enactments.] 

On a review of the enactments and the rules, it will be 
seen that they shew an anxious legislation that the power 
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and the duty of prosecuting for crimes should be vested in jS^^fj 
the Attorney-General absolutely and uncontrollably, and in Aug. lo. 
the clerks of the peace subiect to his control and direction ; Ensunns. 

Tmter. 

and that the public in general, in no case, shall have power 
to prosecute criminally. Nay more, the legislation declares 
that not even the private party injured by the crime shall 
have power to prosecute until the " public prosecutor " 
shall have " declined " to prosecute ; for though Ordinance 
No. 73, sec. 6, dispenses with the necessity of the private 
party producing the certificate required by Ordinance No. 33, 
sec. 14, it does not repeal sec. 13 of that Ordinance. All 
therefore that Ordinance No. 72, sec. 6, does is to throw loose 
the mode of proving that the pubUc prosecutor has declined 
to prosecute, and to fence the abuse of that provision by 
giving the Magistrate power, by sec. 7, to stop the prosecu- 
tion by the private party where he thinks the matter, from 
its importance, ought to be brought under the notice of the 
public prosecutor. Now this power of prosecuting, or de- 
clining to prosecute, is not given for the personal gratification 
or aggrandisement of the Attorney-General, or clerks of the 
peace. It is not a privilege which they may renounce at 
their pleasure, either from the dictates of indolence, or a wish 
to succumb to superior influences. It is a " right " with a 
" duty," as is said in Ordinance No. 40, sec. 6, given to these 
public officers in trust for the community, a trust which they 
are bound to discharge actively and conscientiously upon 
their respective responsibUities ; and the policy of their power 
is obvious, viz., to prevent frivolous and vexatious prosecu- 
tions on the one hand, and collusive prosecutions on the other. 
Not only therefore, would the terms of the enactments be 
disobeyed, but their policy would be defeated, if it were per- 
mitted, cuivis e populo, to institute and prosecute a criminal 
charge, without the pubhc prosecutor having been asked to 
exercise, or having in fact exercised, any vohtion in the 
matter ; and on such a question the Magistrate is in the 
same condition as any one of the people, for the law has not 
given him any power or duty to prosecute, or attached to his 
office any responsibihty for the omission to prosecute, in a 
proper case, or for prosecuting in an improper one. More- 
over, these enactments have not only imposed a duty on the 
officers called pubUc prosecutors, a trust to be held by them 
for the public generally, but they have also given to each 
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r 1862.T member of that public a right which is he entitled to require 
lAug. lo! this Court to vindicate for him. While the public generally 
Ensiinrs. Is interested that the law shall not be defeated by collusive 
prosecutions, instituted to prevent, instead of securing con- 
victions : and that public decency shall not be outraged by 
frivolous and malicious prosecutions where there was no 
crime, so each member of the public is entitled to rely upon 
these enactments as his protection against being disturbed by 
a prosecution either ignorantly or maliciously brought against 
him by one who is irresponsible for such an act. The mere 
prosecution of certain crimes, nay, of any crime, though fol- 
lowed by an acquittal, is sufficient to damage, to some extent, 
the character, and is sure to destroy the comfort of the indi- 
vidual prosecuted. Every member of the pubhc has a right 
to rely on these enactments as a protection against such 
annoyance and injury. If it be said that the same mischief 
may be worked by a private party alleging an injury sus- 
tained by him where there was in fact none, and prosecuting 
after the public prosecutor had declined to do so, it must be 
admitted such a case might happen ; but the party prosecuted 
would, in such a case, have what he would not have in the 
other, viz., the protection of the prosecutor having to pay 
the costs of his malicious proceedings under Ordinance No. 40, 
sec. 19, and of his having to enter into a recognisance under 
sec. 20. Applying these observations to the present case it 
must first be noticed that the statement produced to this 
Court as part of the record below, signed by the public prose- 
cutor, is dated the 29th, while the summons, which professes 
to proceed upon it, is dated three days before in contravention 
of rules 51 and 56 ; there was therefore no complaint before 
the Magistrate to form any foundation for what took place. 

As to the statement signed by Truter, with the addition of 
" public prosecutor," it does not appear whether this state- 
ment and deposition were before the Magistrate when he 
overruled the exception ; but assuming that they were before 
him, he appears to have treated the statement as justifying 
him in, and the depositions as not precluding him from, over- 
ruling the dilatory defences. It was argued for the Crown 
that the party charged with a crime has no business to enquire 
whether the person using the functions of public prosecutor 
has a proper authority for doing so. All he is interested in, it 
was said, is to prove that he is innocent of the offence charged; 
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and to hold otherwise, would, it was argued, be a course preg- i852. 
nant with the most mischievous inconvenience. The second Aug. lo! 
branch of this argument I most readily assent to. It requires EnsUnas. 
no great stretch of thought to perceive that, if every accused 
person (what one may do every other may do), might, in 
limine, stop his prosecutor by asking for his warrant, there 
is nothing to hinder his likewise asking the same question of 
the judge, and of any public officer in any way connected 
with the trial. If such a state of things were to exist, the 
administration of the criminal law would approach to an im- 
possibility. The individual discharging the functions of a 
public officer must be presumed to have the proper authority 
for so doing. A Magistrate, therefore, finding a person dis- 
charging the functions of public prosecutor before him, with- 
out challenge by the proper authorities, may reasonably pre- 
sume that he has a lawful warrant for so doing, and would 
be justified in overruling an objection by an alleged criminal 
that he had no such warrant, without stopping to go into the 
enquiry whether the fact were the one way or the other. And 
if there were no power of appeal or review, the only remedy, 
assuming that the party were acting without a warrant, would 
be by complaint to the Government, and perhaps, in certain 
supposable cases, by civil action against the person who had 
assumed the public function. 

But I altogether dissent from the first branch of the argu- 
ment for the Crown, that,a party accused has no interest in 
enquiring into the authority of his accuser. His interest, for 
the reason I have already assigned, when laying down the 
general principle, is strong, and one example will make it 
obvious. Suppose a person, having a private quarrel or grudge 
against another, should gratuitously assume the functions of 
public prosecutor, and as such, charge the other with an un- 
natural crime, of which he knew him to be totally innocent, 
and torture circumstances, perfectly innocent in themselves, 
into such a shape as not even to justify a suspicion, but only 
to leave a doubt, as to whether there might not be some 
shadow of a shade for the charge. The injury to the indi- 
vidual from such a proceeding, though the charge should be 
dismissed, might be incalculably and irretrievably great. It 
might prevent a business connection, or break off a matri- 
monial alliance. The interest of the party charged therefore, 
in preventing such an injury is obvious ; and it is the duty 
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jif^ 12 °^ *^^® ^^^ °^ every Court to prevent the possibility of such 
Aug. 10. an occurrence, when within its power. The law has done 
Bnsiinws. what it Can to prevent such a state of things by placing 
criminal prosecutions in the hands of a public prosecutor 
alone, with one exception of the party injured ; and it was 
only the practical inconvenience of allowing every person 
accused to dispute the authority of his accuser, which would 
justify a Court in refusing to enforce the law by going into 
this preliminary enquiry ; but in the present case this incon- 
venience has httle place. 

■'' The objections taken in the Court below proceeded on the 
assumption that Truter was public prosecutor ; but it was 
averred at the bar, and admitted by the Crown, that Truter 
did not hold the appointment of clerk of the peace, nor any 
special authority to prosecute in this particular case. Now, 
without one of these, he could not, under Ordinance No. 33, 
sec. 7, be pubHc prosecutor, and though the party did not 
take this objection below, it is difficult to see how we can, 
in the face of this admission by the Crown, refuse him the 
benefit of the objection when he does take it. If so, then on 
this ground also there was no complaint before the Magistrate 
by the public prosecutor, as required by the Ordinance, nor 
any statement by him, as required by the 51st rule of Court ; 
and the whole proceeding is founded upon a nuUity. 

[The learned Judge then proceeded to quote from Truter's 
evidence, and from Ordinance No. 33, sees. 6, 7, 8, 9, 10, and 
13, to show that even assuming Truter to have been public 
prosecutor, he did not discharge his functions, but allowed 
them to be usurped by the Magistrate.] 

To justify, I suppose, this usurpation of powers, not only 
without the authority, but directly in the face of the law, the 
Magistrate has returned, along with the proceedings, papers 
purporting to be copies of letters received by him from Mr. 
Montagu, Secretary to Government, written in ^.he name 
of the Governor, and from the Attorney-General, documents 
which have only added to the surprise which strikes one at 
every step of this procedure. Every official person ought to 
know that he has a superior, only for the purpose of keeping 
him within the duties of his office. No Magistrate should fancy 
that his superiors have any power to sanction, and still less 
to command, a breach of the law ; and when it comes to that, 
his duty is imperative, respectfully but firmly, to decline 
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doing wnat is required of him ; a duty as imperative on him, 1862. 
as is his duty to restrain a breach of the law by any indi- Aug. 10' 
vidual in the community over which he is set. The purport BnsUn »«. 
of the letter from the Governor is, in the very teeth of the 
law, to vest the offices of prosecutor and judge in the local 
Magistrate, or in one and the same person, with the adjunct 
of a person bearing the title of public prosecutor, but " not 
intended to act independently of him," that is, the Magistrate. 
With however much respect it becomes me to speak of an 
officer holding such high and confidential powers under the 
Crown as Governor of this Colony, it is incumbent on me, in 
discharge of the duty which I have intimated to lie on every 
magistrate, to say that His Excellency had no power to do 
what was attempted by the letter in question. It might 
have been written, and I have no doubt it was written, in 
furtherance of some economical or other worthy motive ; but 
it was not legal. The only mode by which what was wished 
Could have been legally effected, was by proposing an Ordi- 
nance to the Legislative Council, for their advice, whether 
the law as attested should be altered. And I shall take leave 
to say, that if that advice had been asked, I very much doubt 
whether it would have been given in the affirmative. With 
regard to the letter of the Attorney-General, which seems to 
assent to this breach upon the high dignity and responsibility 
of his office, and to contemplate the resort to legislation to 
make the breach effective, in case the Court should affirm the 
illegality of the transaction, I have no observation to make 
except that I very much doubt whether the Legislative 
Council, or the Parhament which will come in its place, 
would sanction an attempt to merge the offices of prosecutor 
and judge in one and the same person. At all events, I, as a 
judge, am of opinion that this proceeding, in the name of 
Truter, but in fact by the Magistrate, in whose hands Truter 
was a passive and irresponsible agent, was in the face of 
positive legislative enactment, and therefore is palpably 
illegal ; and I am, moreover, of opinion that it was opposed 
alike to reason, justice, and sound pohcy. Entertaining 
these notions of the very foundation of this prosecution, it is 
hardly necessary for me to speak of the objection that Truter 
was not present in Court to prosecute the charge, for at all 
events in the face of his deposition it cannot be said that 
he was present to discharge any of the functions of public 
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j^Y^'i. prosecutor ; he could only have been in Court as J. L. Truter, 
Augj^o. Esq. The defendant, therefore, if there really had been a pro- 
'^^'ute!" secution duly instituted, would have been entitled to have it 
dismissed, in conformity with rule 59. But as in my opinion 
there was no legal complaint before the Magistrate on which 
he was entitled to take a single step, I am further of opinion 
that the case should be remitted to the Magistrate, with in- 
structions to retrace his steps, by ordering the fine imposed 
by him, which I understand has been paid, to be refunded, 
and by expunging from the record the orders he has made, as 
having been made without any process before him. The 
course will then be open to the Crown to take such further 
steps as it may be advised. It was suggested that there 
would be a difficulty in making such a remit, as the Magistrate 
would not be bound to obey it. I am not able, as at present 
advised, to see how we can review this proceeding effectively 
in any other way. To " set it aside " would not do justice to 
the party charged, and refund him the money he has paid ; 
neither would " correcting " it by substituting, I suppose, 
words for those the Magistrate has used, neither can I, as at 
present advised, see cause for doubt that a Magistrate refusing 
to obey any order which this Court might make as, in its 
opinion, necessary for the correction of a judgment passed by 
him, would do so at his peril. If there be any serious doubt 
upon this subject, I would desire to be informed upon it by 
the bar. I feel none. 

The Court accordingly quashed the judgment of the 
Court below, and ordered the Magistrate to refund the fine 
and expunge the proceedings from his record.* 

[Attorney for Plaintiff in review, J. 0. Bekkans*.] 

[* In consequence of this decision Ordinance No. 8, 1852, was passed; 
—Ed.] 
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Malan vs. Schalkwyk and Odendaal. 

Action to enforce Agreement in Contract of Sale. — Effect of 
Delivery of Possession of Land without Transfer. — Specific 
Performance of an Agreement in a Contract decreed. 

Where M. sold land to S., on condition that should S. incline 
to part with it, he should re-sell to M., receiving compensa- 
tion for improvements, hut transfer of the land was not 
given ; upon proof that 8. had entered into an agreement 
to part with the land to 0. or contemplated doing so, and 
had already put 0. in possession, specific performance of 
the original contract was decreed, 8. and 0. being joined as 
defendants in the action. 

This was an action for the recovery of a piece of land. i852 
The declaration stated that the plaintiff and defendant, on » 7 ". 

the 1st November, 1841, entered into a contract of sale in , Maianss. 

writing (annexed) of a certain piece of land of the farm odendaai 

Melkhoutfontein, of which the plaintiff was owner, the 

contract being as follows : — 

" I, the undersigned, J. A. Schalkwyk, acknowledge to 
have really and lawfully purchased from J. D. Malan a part of 
the farm Melkhoutfontein, for the sum of £100, which I agree 
to pay six months after date, and I moreover bind myself 
should I at any time incline to part with said ground, to give 
same to J. D. Malan for aforementioned sum, but should any 
improvements have been made, an appraisement shall take 
place by two arbitrators, and, according to such appraisement 
be paid, should J. D. Malan feel inclined to take it back. 

(Signed) " J. A. Schalkwyk." 

That defendant entered into possession of this ground, but 
has not received transfer, but the plaintiff is still the regis- 
tered owner, and that the defendant has lately violated the 
agreement by selling the land to Odendaai, the second defen- 
dant, who, before bujdng the ground, had full notice and 
knowledge of the aforesaid contract ; that the defendants, 
with intent to deprive the plaintiff of the benefit of the stipu- 
lation in the contract, have kept secret and refuse to disclose 
Vol. I. i„, Q 
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1852. the nature of the transaction between them ; that Schalkwyk 

■, v! has quitted possession, and has put Odendaal in possession ; 

Maian vs. that plaintiff has requested Schalkwyk to give up the ground 

Schalkwyk and , ,.-^ „ . , ,. ■ . .1 • if -jt-^. 

Odendaal. to him, oftermg to pay him m return the price he paid tor it 
and to fulfil all the terms of the contract. Wherefore plain- 
tiff prayed that Schalkwyk might be compelled to re-sell 
him the land upon the condition in the contract ; or that the 
sale from plaintiff to Schalkwyk be declared null and void, 
the plaintiff repaying to Schalkwyk the £100, and also the 
full value of any improvements made on the land since the 
sale of it by plaintiff to Schalkwyk ; and that the sale from 
Schalkwyk to Odendaal or any contract or dealing between 
them as to the said land, which is a violation or evasion of 
the contract, may be declared null and void, and that they be 
compelled to deliver up possession of the land to the plaintiff, 
and that the plaintiff might have further and other relief 
with costs of suit. 

Defendant pleaded general issue. 

The plaintiff's title to the land was admitted, and also the 
execution of the contract as averred. For the plaintiff it 
was proved that the defendant Schalkwyk had entered into 
an agreement with Odendaal to sell him the land in question ; 
that an agreement in writing had been made out (but it was 
not produced) ; that it was an agreement of sale not of lease ; 
that Odendaal came into possession of the place, and Schal- 
kwyk left. It was stated that the agreement had been 
destroyed, but no satisfactory account of it was given. 

For the defence a witness was called who stated he had 
seen the contract, and he was asked what was its purport ; 
but on plaintiff's counsel objecting to the question, The 
CouET confirmed the objection, and no further evidence was 
called for the defence. 

The land had never been transferred from Malan to 
Schalkwyk. 

Watermeyer, for defendant : — There has been no proof of 
a sale, and therefore there can be no breach of the contract. 
There can be no perfected sale between the defendants until 
transfer and delivery and the legal title is completed. See 
Harris vs. BuissinvA, reported 2 Menz., p. 105, where every- 
thing was perfect but actual transfer. Possession does not 
prove legal dehvery, and in case of insolvency there is no 
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property in Schalkwyk or Odendaal. The words " part with " 1852. -^ 
in the contract must refer to alienation. ..7! 

Porter, A.G., contra: — Delivery simpliciter is sufficient sohaikwyk and 

Odendaal. 

between the parties, and the plaintiff is entitled to posses- 
sion as by a re-sale ; the prayer in the pleadings comprises 
any agreement between the parties. See Voet, 6. 1. 20, and 
41. 1. 42. 

The Cotjkt gave judgment that the— or any — agreement 
under which the defendant Odendaal has become possessed 
of the place in dispute be held null and void ; and that the 
plaintiff become entitled to and become possessed thereof ; 
he, the said plaintiff, paying the defendant Schalkwyk the 
original purchase price and the value of the improvements, 
if any. 

rPlaintifl's Attorney, J. 0. BEREANGi. 1 

LDefendant's Attorneys, Meeeington, Faikbeidge, & HuiL.J 



Farmer vs. Farmer. 

Divorce. — Adultery. — Condonation. — Desertion. 

Desertion by the husband is no defence in an action for divorce 
brought by him on account of the wife's adultery. 

Where a husband sued for divorce on the ground of adul- 
tery, and it was proved that he had left his wife in the 
Colony ill provided for and gone to England, and had been 
nine years absent, and in the meantime she had committed 
adultery with W., whom she afterwards married, repre- 
senting herself as a widow : — Held, that a divorce must be 
granted, in absence of any proof that the plaintiff had 
knowledge of his wife's impropriety for any length of time 
before taking proceedings. (Bell, J., dubitante.) 

This was an action brought by Henry Farmer for a 1352. 
divorce from his wife, J. W. Farmer, on account of adultery, ^"f' 2I: 

27 

The declaration merely set forth that the parties were 1 — ' 
married in Cape Town on the 11th October, 1841, which mar- ^1™^".' 

Q2 
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1852. riage still subsisted ; and that between the months of January 
.. 2*- and October, 1844, and also between September, 1846, and 
- — January, 1852, the defendant committed adultery with one 

Farmer i>«. „ . i i , -m i n • • 

Farmer. ± . A. Watson, With whom she was still cohabiting. 

The defendant filed a plea denying the allegations. 

Porter, A.G., appeared for the plaintiff, and 

Ebden appeared to watch the case on behalf of defendant. 

From the evidence it appeared that the parties were mar- 
ried in Cape Town in October, 1841, that they lived together 
not upon the quietest terms, in consequence of the husband 
being addicted to drinking, but that their dispeace did not 
exceed wrangling and angry expressions. In October, 1843, 
the plaintiff, who had not been very prosperous, left for Eng- 
land, as steward of a ship, and left his wife, then about twenty- 
five years old, behind him. In January, 1844, she formed a 
criminal connexion with one Watson, and this gave rise to 
the first series of acts of adultery charged between January 
and October, 1844. The defendant, at the time she entered 
upon this connexion, passed by the name of the widow Farmer. 
Whether Watson knew she was not a widow did not appear, 
but it was to be presumed he was ignorant, because, in Sep- 
tember, 1846, he went through the ceremony of marriage 
with her under the name of " Elizabeth Farmer, widow." 
This marriage was celebrated in church, after observance of 
the forms required ; and the parties have since lived together 
as man and wife, without challenge by the plaintiff, till 
bringing this action ; and thus was constituted the second 
series of acts of adultery charged between September, 1846, 
and January, 1852. The plaintiff gave no account of his 
proceedings from the time that he left the colony till his 
return in December, 1851 ; nor did it appear whether he had 
ever written to his wife or heard from her by letter, or heard 
anything about her, or if he had any friends in the colony 
who could have informed him. 

The summons was issued on 15th January, 1852. 

The Coubt (Bell, J., dubitante), granted the divorce. 

Wylde, C.J., said : — Actions for divorce between parties 
in the lower classes of the community have become so fre- 
quent, and have been characterised by such a loose and 
dilatory manner, in which the proceedings, after long intervals 
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from the occurrence of the cause of the suit, are brought into 1852. 
Court, that it has become incumbent upon the Court to watch „ 24! 
the proof in some cases with some jealousy as to scrutiny - — ' 
of the facts ; so that the Court may not be made use of for Farmer. 
obtaining unjust, because undeserved, decrees of dissolution 
of marriage, by which the innocent issue of them might suffer, 
and the great moral public interests of the local society 
be more or less affected and impaired. Upon this considera- 
tion the Court has paused in the present case to pronounce 
judgment, especially as the plaintiff's counsel has argued with 
such confidence on his right to it, as no defensive allegation 
or proof has been adduced by defendant, who has appeared 
by counsel ; contending also that the lapse of time from that 
when the plaintiff's right of action accrued afforded no bar of 
prescription, and no valid objection, therefore, had been taken 
to the plaintiff's right to the dissolution of the marriage upon 
the clearest evidence by him of the injury, on proof of which 
the law entitled him at once to the decree of the Court. To 
this principle I do not feel myself, as at present advised, 
bound to assent ; but, considering that every case must be 
adjudged by the Court upon its particular facts and merits, 
and to which the distinct legal principles in relation thereto 
would become applicable, I have felt myself called upon so 
to weigh the plaintiff's conduct as to ascertain whether, con- 
structively, it did not show such a connivance or even 
countenance of defendant's infidelity as to render him un- 
worthy of that relief which the law affords to the innocent 
husband, as for the previous injury which has been sustained, 
but with which I conceive the plaintiff may so temporize by 
delaying recourse after knowledge — by indifference and 
passive negligence of all concern on the subject — as to raise 
serious doubt with the Court whether the allegation of injury 
would not be so far disproved as not to warrant any relief for 
such cause. [The learned Judge then remarked upon the 
facts, and as to the plaintiff's utter abandonment of his wife 
for so long a time — so long, indeed, that she had represented 
herself as a widow and had married again, and was now 
thus living with her paramour.] It is true, however, that 
the plaintiff has been away from the colony for the greater 
part of that interval ; and though he might, even while 
absent, have taken proceedings (his poverty being no bar, for 
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ii852. he might have sued in forma pauperis), yet, as there is no 
„ 24! proof of his having been made acquainted with, or being in 
- — ' any way privy to his wife's impropriety of conduct, however 

Farmer. ' improbable this may be, I am not disposed to press this point 
so strongly against him as to bar his suit. I must admit, as 
plaintiff's counsel has urged, that Voet, 24. 2. 7, lays down 
the principles of connivance or collusion being the only legal 
bar to the husband's right against whom no recrimination 
has been exhibited, to dissolution of the marriage, upon proof 
of the adultery ; and that as upon the evidence no conclusive 
proof of such connivance or coUusion on plaintiff's part has 
been submitted, I, upon the general facts of the case, do not 
feel myself foreclosed from assenting to the decree prayed for. 

MusGRAVE, J. : — I am of the same opinion. It is very 
true that a plaintiff seeking dissolution of marriage must come 
into Court with clean hands : see Ferrers vs. Ferrers (1 Hag. 
(Consistory Reports), p. 130, judgment of Sir W. Scott), and 
Dalyrmple vs. Dalrymple (2 Hag. p. 129), and if I had seen 
in this case any evidence that the plaintiff had either connived 
at his wife's misconduct or exposed her unavoidably to pollu- 
tion, I would not allow him to benefit by such misconduct, 
but in the absence of proof of this kind, I think we must 
give the divorce. 

Bell, J. : — Before delivering my opinion on the merits 
of the case, I shall dispose of an argument, which was 
pressed on behalf of the plaintiff, that the Court would only 
entertain those matters against him which were raised by the 
pleadings, and if anything suggested a difficulty to the mind 
of the Court, in the way of obtaining the relief which he asks 
by reason of his own conduct, the Court was not at liberty to 
use it, inasmuch as the defendant had not brought it forward 
by any plea in defence. To dispose of so desperate an argu- 
ment, it is not necessary to quote authority to show that 
Courts refuse to entertain an action for divorce, if, from the 
form of the pleadings, or from the nature of the evidence 
adduced, there is anything to induce the Court to believe that 
the proceeding is collusive between the husband and wife, for 
the purpose of procuring, for the gratification of their inclina- 
tions or convenience a dissolution of the matrimonial bond, 
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which the law intends to be indissoluble, as far as may be. i852. 



Aug. 5. 



Now, if this be so, it must be obvious that so far as the plead- .. 24! 
ings or the evidence have operated to make the disclosure of - — 
the collusion, they have done so against the intention of the Farmer. ' 
parties. Nay more, if the defendant make a judicial confes- 
sion, in answer to the action, of aU the matters charged 
against her, the Court will not receive that as evidence of the 
facts charged, for that would be to allow to be done openly by 
confession what the Court will not permit covertly, by collu- 
sion. It is evident, therefore, that in cases of divorce the 
Court must be satisfied as to the motive for the proceedings, 
and of the propriety of conduct of both parties, and that in 
requiring that satisfaction it is not, as in cases of other nature, 
tied down to the pleading. As to the merits of the case, the 
opinions now delivered by my learned brethren will regulate 
the judgment which wiU therefore be for the divorce as prayed, 
but I think it right not to withhold my opinion upon the 
case. [His Lordship here dealt with the facts of the case, 
commenting upon the absence of any account of the hus- 
band's proceedings and knowledge, or otherwise of his wife's 
conduct.] Voet, 24. 2. 7, has been quoted and argued upon to 
show that cruelty by the husband or his desertion of the wife, 
or his expelling her from his house without giving her any 
means of support, will not form a bar to the husband obtain- 
ing a divorce on the ground of the wife's adultery. I by no 
means question that authority ; it is good Enghsh as well as 
Dutch law that a woman compelled by her husband to live 
apart from him, must return to those moral restraints which 
she was obliged before marriage to impose upon herself, and 
is not entitled to justify by his conduct, the prostitution of 
her person and mind, to the effect of defeating the husband's 
right to divorce which that prosecution gave him. It is un- 
deniable therefore that in the present case the defendant 
could not have pleaded the husband's absence from her from 
1843 to 1851 as forming per se a bar to this action. It was 
also argued that no lapse of time would bar the right of action 
for divorce, short of the long prescription of the colony — 
thirty-three years and a half — and the Enghsh cases, Dodwell 
vs. Dodwell, and Mule vs. Mule (1 Hag. (Consist. Rep.), p. 134, 
note) were cited in support. In the first of these the act of 
adultery charged had occurred five years, and in the other 
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1852. six years before, but from neither does it appear whether 

„ 2*! u' those periods had reference to the knowledge of the husband 

- — or to the bringing of the action. 

Farmer"* The casc of D^AguUav vs. D^Aguilar, 1 Hag. p. 134, was 

also referred to. That was a case, apparently for separation 

on the ground of cruelty, which it was pleaded in defence, 

had occurred twenty years before, but the answer to that was 

that during that period the parties had been living separate 

under a private agreement. The Court granted separation, 

and in so doing did in fact draw back by relation the effect 

of its judicial separation to the date of the private separation ; 

this case is therefore no authority as to the effect of lapse of 

time. 

Admitting for sake of argument that action for divorce 
will not be barred by the lapse of any time short of thirty- 
three years and a half, it must not be forgotten that, though 
the lapse of the prescriptive period hars the right of action, the 
non-lapse of that period does not give the right of action, or 
exclude the Court from taking into consideration those prin- 
ciples of morality and public policy by which it guides itself 
in all cases, when asked to give a plaintiff the benefit of its 
process, for the purpose of his relief, whether his action be 
founded upon ordinary contract or any other of the usual 
transactions of life. Nevertheless, it was boldly argued that 
a husband may for thirty-three years live separate from his 
wife, in the knowledge all that time that she is living in a 
course of prostitution, and still at the end of thirty years he 
will be entitled to come and ask this Court for a divorce. 
This doctrine in my opinion is monstrous, and if sanctioned 
would be most pernicious. We had the other day the case of 
an auctioneer, suing for the price of goods sold at an auction 
held thirteen years before ; but his counsel was not so bold as 
to maintain that prescription not having run so as to bar 
right of action, he was not under any necessity to account for 
what the plaintiff had been doing during the thirteen years, 
but he admitted that he could not rest upon the non-lapse of 
the years of prescription. If such an admission gave a right 
accoixnt of the law, in regard to auctioneer's action for the 
price of goods sold by him, is there anything in the nature of 
the contract of marriage, or in the right to sue for breach of 
its obligations, which should make a difference in the duty of 
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the Court to require from the husband an account of why he 1852. 
has not sooner come to ask its assistance. Surely not, but ^"f ' 24! 
the reverse. " " • 

[His Lordship here adverted at length to the consequences ^Fl™er.'' 
of holding the doctrine that without prescription, a husband's 
right to bring the action could not be barred.] 

If the Court were to refuse the divorce now asked I admit 
there is no direct precedent for such a step. There is no case, 
so far as I have been able to discover, which authorises me in 
saying that the Courts require the husband, where there has 
been a lapse of time after the occurrence of the adultery, to 
show what he has been doing during that time ; but there is 
abundance of principle, both in morality and public policy, 
for justifying such a course, and had my brethren been dis- 
posed to concur with me, I should not have hesitated to make 
a precedent as I could not find one ; for as Lord Mansfield 
said in a case of another nature, " Law would be a strange 
science indeed, if it were decided upon precedents only ; pre- 
cedents serve to illustrate principles and to give them cer- 
tainty. The law prohibits everything which is contra bonos 
mores, or against sound policy." It must obviously be against 
sound policy that a husband, for the gratification of his own 
individual interests, should be allowed to follow a course of 
conduct productive of such abomination and social confusion 
as I have suggested. In Gibber vs. Gibber, mentioned in 
1 Hag. p. 133, active concurrence by the husband in the 
guilt of the wife was held sufficient to bar his right to divorce. 
In Forster vs. Forster, 1 Hag. p. 146, connivance by the 
husband in his own dishonour was recognised as a good 
defence in a suit for divorce,and in Burn's Ecclesiastical Law, 
sec. 4:03,it is said upon the authority of cases referred to, "Con- 
nivance is a plea in bar to divorce." I have not been able to 
find in the colony, the books referred to in these passages in 
order to discover whether the " concurrence " and " conniv- 
ance " spoken of refer to acts prior to and conducive to the 
commission of adultery or to acts subsequent to such com- 
mission, but I must confess the context leads me to suspect 
that they refer to acts prior to and conducing to the adultery. 
Nevertheless for the reasons I have suggested, concurrence or 
connivance subsequent to adultery should equally bar the 
action for divorce ; and had it been proved in this case that 
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1862. the plaintiff knew at an early period the connexion which 
„ ' 2i. the defendant had formed with Watson, and was all along 
- — ' cognisant of its continuance, I should have been for refusing 
Farmer. ' the divorce asked, absolutely. But inasmuch as the ground 
of my complaint is an absence of all allegation or evidence 
on that subject, I would be disposed to refuse the decree hoc 
statu, until that defect should be supphed, but as there are 
circumstances in the case which would induce one not to 
insist upon an amendment of the pleadings or on further 
evidence, I am rather disposed to acquiesce in the proposed 
judgment of the Court than to press what I have suggested. 
But I have made these observations in the hope that the 
Court, if the question should come before it again, will be 
inclined to concur with me, in requiring from the plaintiff, in 
suits for divorce, to show, where there has been a lapse of time 
between the acts of adultery proved and the bringing of the 
action, what he has been doing in the meanwhile, and why he 
has not come sooner to have the matrimonial tie between him 
&nd the woman dissolved, so as to prevent the sin and confu- 
sion to society from connexions formed between her and 
other men ; to show either that he was ignorant of her crime, 
or why, being cognisant of it, he did not sue for divorce, 
either on that ground, or on the ground of desertion if he 
could not discover her whereabouts. 

rPlaintifl's Attorney, A. HUTCHINSON. "I 
LBefendant's Attorney, J. C. BEEKANG^.J 
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FiVAZ vs. BOSWELL. 

Sale and delivery. — Ownership. — Fraud. — Seizure in execution 
of property, apparently in debtors ownership. 

B., an auctioneer, in September, 1849, sold to S. certain property 
at twelve months' credit ; in September 1850, S. being 
unable to pay, brought a waggon and oxen to B. in satisfac- 
tion of the debt. B. having marked the waggon and 
branded the oxen with his initial, lent them to S. for a month; 
four months after they were seized in execution, in posses- 
sion of S. by F., at the instance of a judgment creditor : — 
Held {reversing the decision of the Magistrate), that the 
seizure was good, as the above facts raised a presumption of 
fraud and that the delivery of moveables must be open and 
notorious, and proved by the clearest evidence in order to 
rebut the presumption that he who is found in possession of 
goods is the true oivner. (Bell, J., diss.) 

Delivery of Moveables is not always necessary, to constitute a 
good sale, as against a simple execution creditor ; it is only 
necessary when the nature of the transaction entered into 
makes it so, and in such case the presumption of fraud thus 
raised may be rebutted by evidence of the surrounding 
circumstances. (Per Bell, J.) 

This case was brought for review of a judgment of the i}^^K 
Resident Magistrate of George. „ yr- 

In the Magistrate's Court, WiUiam Boswell, the plaintiff, - — 
complained that Fivaz, the messenger of the R.M. Court at Bosweii. 
George, owed him £10, being the value of a waggon seized by 
said Fivaz at Paokelsdorp on the 4th March 1851, acting 
under a warrant directing him to levy of the goods and 
chatties of one N. Samson the sum of £8 14s. with interest and 
costs at the instance of one Johnson, which said waggon was 
marked with the initials of Boswell, and was his lawful pro- 
perty at time of seizure, of which Fivaz had notice, and that 
contrary to warning, Fivaz sold the waggon by pubhc auction 
to the damage of the plaintiff to extent of £10. Johnson 
intervened and denied the debt. The Magistrate gave judg- 
ment for the plaintiff for £6 or otherwise for the plaintiff for 
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1852. £10 provided he delivered up to the defendant certain three 

Aug. 12. 

„ 17. oxen. 

27 

- — ' The judgment was brought under review at the Circuit 

BraweT Court of George, on the grounds — 

1st. That the sale between the plaintiff and Samson was 
not completed, as there is no sufficient proof in the proceed- 
ings of the Court of the delivery of the waggon and oxen by 
Samson to Boswell so as to constitute in law a bond fide 
sale. 

2nd. That said judgment is contrary to law and evidence. 

The case was then removed to the Supreme Court for argu- 
ment. The facts of the case appeared from the evidence to 
be as follows : — Boswell in September, 1848, held an auction 
at which Samson purchased two oxen for £8 17s. ; by the 
terms of the sale, twelve months' credit was allowed. The 
money not having been paid within that period, Boswell 
threatened to prosecute Samson for the amount ; in conse- 
quince of that threat, Samson, who lived in the country, came 
into George Town with a waggon and three oxen in Septem- 
ber, 1850, went to Boswell and told him that he had not 
money to pay the £8 17s., but if he would take the waggon 
and oxen at £10 he might pay himself out of that. Boswell 
agreed to do this, but, at the request of Samson, allowed him 
to take the waggon and oxen away with him for one month, 
and gave him the power to keep them altogether if within 
the month he should be able to pay the £8 17s. in money. 
At the end of the month Samson came again to George Town 
with the waggon and oxen and halted them in the street. 
There he told Boswell he was still unable to pay the money, 
but he had brought back the waggon and oxen in fulfilment 
of his offer. Upon this Boswell marked his initials upon the 
waggon, and one Paure, apparently by his desire, led the oxen 
with the waggon to the blacksmith's shop, where the oxen 
were branded with Boswell's mark, while Faure held them by 
the head. Samson, who had some work to perform in carry- 
ing stones, which he could not accomplish without the waggon 
and oxen, and which, if he did not perform, would occasion 
him great loss, got permission from Boswell again to take the 
waggon and oxen away for this purpose. Accordingly he did 
so ; this was in October, 1850. In February, 1851, one 
Johnson sued out execution against Samson for payment of a 
debt which he had incurred to him, prior to the occurrences 
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which have been mentioned, but which was not then as yet 1852. 

payable. Johnson put the writ of execution into the hands „ iv! 

of Fivaz, sheriii's officer, who seized the waggon and oxen in ," — ' 

Samson's hands, as Samson's property. Boswell assuming Bosweii.' 
that what had passed between him and Samson amounted to 
a sale and transfer of the waggon and oxen, brought the action 
against Fivaz for illegal seizure. 

Watermeyer, for the plaintiff in review. 

Ebden, for the defendant in review. 

On the 17th August, when the case was about to come on 
for hearing, the Court decided that the 190th Rule of Court 
had not been complied with by the Magistrate, as the record 
before the Court was not certified by any one or in any way, 
as being a true copy of the record of the proceedings, and the 
Court ordered the record to be returned to the Magistrate, for 
the purpose of being certified by him in the manner referred 
to by rule 190. 

Postea (August 17), — 

Ebden argued that the case depended on the evidence, and 
three witnesses swore before the Magistrate that a bond fide 
sale took place. The delivery was proved by the marking of 
the oxen, the waggon and oxen must be taken together, the 
sale was in the open day, in the town ; one of the witnesses 
swears, " I was present when Samson sold the waggon and 
oxen to Boswell." 

Watermeyer, contra, referred to Savigny on Possession 
(Transl. by Perry), p. 238, Voet, 18. 6. 2. 

Cur. adv. vuU. 

Postea (August 27), — 

Wyldb, C.J., after stating the facts of the case said : — The 
main principle of law involved in this decision, is, how far 
the possession of moveable property by any one, alleging 
another to be the lawful owner, might be thus affected and 
taken in satisfaction, under legal process, by a bond fide 
creditor of the party so having possession of it. As I under- 
stand the principle — in order to protect from false credit, in 
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1852. respect of the possession of moveables by one not the actual 
„ ' iv! owner, the clearest undeniable evidence will only be sufficient 
- — ' to rebut the presumptive ownership from long possession ; 
BoBweii.' unless the real owner's title has become or been made overt 
and notorious — so that the mere possessor could not attempt 
to make use of it, for the purpose of obtaining delusive credit 
by a false appearance of property. It is true that the 
property in question is of no great value, being under £10, 
but the application of the legal principle cannot be made to 
depend upon the amount. Upon the facts of the case it 
appears that Samson's debt to Boswell, upon the sale of the 
oxen, took place in September, 1849, on terms of twelve 
months' credit. In September, 1850, Samson and Boswell 
state, on oath, that the latter sold to the former a waggon and 
oxen in satisfaction of his debt ; but at the time of such sale 
Boswell, at Samson's request, had lent them for a month's 
use, and that at the expiration of a month, when brought by 
Samson to Boswell, the latter having branded the oxen on 
the horns and put his initials in chalk upon the waggon, which 
an apparently disinterested witness also proves, Samson had 
been suffered again to take them away, on loan merely, in 
September or October, 1850 ; and the waggon and oxen had 
so remained in Samson's possession till about March, 1851, 
when they were seized under process, for a judgment debt, 
at the suit of an admitted bond fide creditor, when Boswell 
preferred his claim in Court and obtained the judgment now 
under review. 

The case therefore chiefly resolves itself upon the fact of 
hand fide sale and delivery, and I have not been able to 
reheve myself from the doubts I from the first entertained in 
this respect : for I cannot find upon the proof what will 
satisfy me that Boswell would have been wilhng, if the waggon 
and oxen had really been made over to him for his debt, to 
let Samson have the use of it for the carriage of stones, with 
all the wear and tear of such rough use, for so many months 
without any charge whatever for it, though requested and lent 
only for one month after the alleged sale, while the sale and 
transfer had not been proved to have become or been made 
notorious in any way, except by the chalk initials on the 
waggon and the brand on the horns, while the bond fide 
creditor might have given the credit on which his debt arose, 
upon the security which this property in Samson's possession 
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seemed, to afford. Except as to one witness (who might, i852. 

have been made so by design) the evidence was wholly of the „ ivi 

parties themselves, and therefore not of that clear and " — 

undoubted complexion which should rebut the presumption, Bosweu.' 
by possession, of real ownership. 

Mtjsgrave, J., concurred, and said : — We must take care 
that, by what we do, we are not throwing loose the transac- 
tions of mankind and opening a door to the commission of 
fraud. I hold that to make a transfer of the right to the 
property of moveable goods, the transfer of possession must 
be open and notorious ; and that anything covert in the 
transaction gives a badge of fraud. A party is not entitled 
to allow another to have goods in his possession and hold 
them out to the world as a fund of credit, and then claim 
them as his own. The law will presume, that the property is 
in the person who is thus enabled to deceive the public by 
the possession. That has been the law of the mother-country 
ever since Twyne^s Case, 3 Coke, p. 80. In Edwards vs. 
Harhen, 2 D. & E. p. 587, the Court said, " We are all of 
opinion that if there be nothing but the absolute convej'ance 
without the possession, that in point of law is fraudulent." 
In Lingard vs. Messiter (1 B. & C. p. 310), Bayley, J., 
said : "If the vendee permit the former owner to continue in 
possession without making the change of property notorious 
to the world, the consequences will be that in the event of his 
bankruptcy, it will pass to his assignees as being in his order 
and disposition, within the statute of James. In Esp. (N. P. 
p. 424), it is laid down " a creditor may obtain a preference by 
a bill of sale, but he must show that his debt was bond fide 
due, and that on obtaining security he immediately proceeded 
to give effect to it, by taking possession of the property. He 
must prove that from the time of taking possession the 
original owner was suffered to exercise no act of ownership 
whatever," and again at page 428, " when the question is with 
the assignees and the real owner, the assignees must show 
how the goods are under the bankrupt's care with apparent 
power of disposition. A mortgagee loses title by suffering 
the bankrupt to keep possession and appear to be the owner 
as before." In this case, I think there was fraud : for the 
waggon and oxen were not taken away, but were allowed to 
remain with^Samson, who was thus enabled to hold them 
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1852 forth to the world as a fund of credit. If everything was 

., it! honest in the transaction it is very singular that Boswell 

" — when he got the waggon and oxen as he says he did, did not 

Bo3wei!.' give Samson a receipt for the price. That to my mind shows 

that there was fraud. In order to make a transaction of this 

kind good, the delivery and change of possession must be open 

and notorious. I have always acted upon this, on circuit, and 

it would be pregnant with mischief to decide otherwise. 

We must be careful what we do, stare decisis is the safest 

course. 

Bell, J. : — I am sorry to be obliged to differ from those 
who have preceded me. 

It is one thing to say, that if A. leave property in B.'s 
hands, so as to give B, the appearance of a property he does 
not possess, the creditors of B., in case of his bankruptcy, shall 
by virtue of a special statute, take the goods for general dis- 
tribution among all the creditors, of whom A. will be one. 
But it is an entirely different thing to say that, when there is 
no bankruptcy of B. at all, C, an individual creditor of B., 
shall be entitled at common law to come and take out of B.'s 
hands the property of A., to the exclusion not only of A. 
but of all the other creditors of B. It is by considering the 
rights of the general body of creditors under specific statutes 
to be the same as that of individual creditors inter se at 
common law, that in my apprehension is the ground of the 
opinions that have just been delivered ; but as I believe the 
two cases to be dependent on distinct principles, I am sorry 
I cannot concur in the judgment which is about to be pro- 
nounced. 

In England there are two statutes on this subject : the 
first is 13 Eliz. c. 5, which, on the recital that gifts and con- 
veyances have been contrived of malice, fraud, &c., " to delay 
hinder, or defraud creditors " of their just debt, declares that 
every gift or conveyance, &c., for that purpose shall be " as 
against that person " whose debt is anywise hindered or 
defraxided, null and void. There is then a proviso that the 
Act shall not extend to an estate or interest in goods, " made 
on good consideration and bond fide." The other statute is 
21 Jac. 1, c. 19, which enacts in sec. 11, " that if at any 
time hereafter, any person or persons shall become bankrupt 
and at such time as they shall so become bankrupt, shall by 
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consent and permission of the true owner and proprietary i852. 
have in their possession, order, and disposition any goods or ^^f' ". 
chattels thereof, they shall be reputed owners, and take upon ,'—' 
them the sale, alteration, or disposition as owners ; that in Bofweii.' 
every case the said Commissioners shall have power to sell and 
dispose the same to and for the benefit of the creditors who 
shall seek relief by the said commission, as fully as any other 
part of the estate of the bankrupt." The second of the 
statutes is, by its terms, available only to the general body 
of creditors, in case of bankruptcy of the vendor. No one 
creditor can therefore take advantage of this statute, even in 
England, where it has efficacy. The case of Lingard vs. 
Messiter arose under this statute, the questions being between 
a purchaser and the assignees in bankruptcy of the vendor. 
Now this statute of James does not in terms apply to this 
colony, and there is nothing in the principle of it which can 
by analogy give it effect here. But if this were otherwise, 
there is no bankruptcy in this case. The competition is 
between two individual creditors. To give the general 
body of creditors a right to distribution among them of 
goods left in the order and disposition of their bankrupt, 
under this statute, it is sufficient for the assignees to 
prove that circumstance, and they will have the benefit of 
it, though it should have arisen out of the most perfect bond 
fdes : but the Courts have never, under this statute, gone 
the length of sajdng that one creditor shall, against another 
creditor, have a right to take from their common debtor, 
property left with him after sale. That case they have tried 
under the statute of Elizabeth which alone appHes to it, and 
they have always put the creditor seeking relief under the 
necessity of proving that the property was sold and left with 
the debtor mala fide, to defeat the party seeking to attack it. 
The statute of James therefore, and every authority founded 
upon it, having regard only to notoriety of possession per se, 
without reference to it as evidence of fraud, and having 
application only to the case of bankruptcy, which does not 
occur here, should be discharged from the mind in deciding 
the present case. The statute of Elizabeth on the other hand 
declares that a sale fraudulently contrived to defeat a creditor 
shall not have that effect. But the statute does not specify 
what is a fraudulent sale. The Courts have therefore been 
obliged to lay down rules for that purpose, and to say what 
Vol. I. R 
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1852. shall ana what shall not be evidence of fraud. As this 
" 17- statute of Elizabeth does not do more than declare that to be 

27. 

." — law, which, without such declaration, would be good law out 
BoBweii.' of England as well as in it, this statute and the cases which 
have arisen under it seem to me to be the authorities to 
which we should refer for hght in the present case. 

In Twyne^s case, the first referred to, the Court held the 
sale to be void, under the statute of Elizabeth, because the 
sale was, of all the vendor'' s effects ivhafsoever ; because it was 
done secretly, and because no possession by the purchaser 
followed the sale. These three things, the Court said, gave 
evidence of fraud. 

The next case alluded to was Edwards vs. Harhen (2 D. & 
E. p. 587), where a creditor took from his debtor a bill of 
sale of his whole furniture, stock-in-trade, goods, and effects 
whatsoever. The stock consisted of medicines used in the 
debtor's business of an apothecary ; and the bill of sale ex 
facie was to take effect immediately, but the creditor ob- 
tained a verbal power at the end of fourteen days to sell the 
goods by auction. In the meanwhile, the creditor took only 
symbolical delivery by the giving of a corkscrew. The goods 
and effects remained in the debtor's possession until his death, 
which happened before expiry of the fourteen days. After 
his death, but still within the fourteen days, the creditor took 
actual delivery of the effects and sold them. The question 
was whether the price did not belong to the creditors of the 
deceased debtor, as never having been out of his possession. 
This case coincides with Ttvyne's in two particulars. The 
sale was of all the party's effects and no possession followed ; 
and the Court, in consistency with that case, held that the 
sale was fraudvdent ; " that if there be nothing but the absolute 
conveyance without the possession, that, in point of law, is frau- 
dulent." This went on the ground, that though the bill of 
sale was absolute in its face, as if it were to take effect imme- 
diately, yet no possession had followed. Had the biU of sale 
expressed that possession should be retained tiU the expiry 
of the fourteen days, the decision would have been the other 
way, for immediately following the passage I have quoted 
from the judgment is — " On the other hand, there are cases 
where the vendor has continued in possession, and the bill of 
sale has been adjudged fraudulent, if the want of immediate 
possession be consistent with the deed" and authorities are 
quoted in support. This case therefore declared, with 
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Twyne's Case, that the sale of the whole of a debtor's effects, 1852. 
not followed by possession, is fraudulent : but it did more, it ?f ' 17! 
affirmed on the other hand, on the strength of the cases " — ' 
referred to in the report of it, that possession is not necessary, BoSfeii." 
where the transaction discloses on the face of it why posses- 
sion was not given. 

Smith {Leading Cases, p. 12, 5th, ed.), commenting on this 
case, says : — " Where although the conveyance is absolute, 
and the possession has not passed, still there are surrounding 
circumstances which show that a fraud may not have been 
intended, it caimot properly be said that 'Hhere is nothirvg hut 
an absolute conveyance without the 'possession." And he refers 
to Latimer vs. Batson (4 B. & C. p. 652), where the Court did 
not lay down the law, that after sale by the sheriff, the fact 
of the possession never having been taken out of the debtor 
made the sale fraudulent ; but left it to the jury, upon con- 
sideration of the facts, to say whether the sale was honA fde 
or not. Smith then refers to observations by the Court in 
Edwards vs. Harben that possession must accompany and 
follow the deed, and refers to several cases in which, upon that 
doctrine, sales were sustained, without delivery, because the 
deed of sale dispensed with it, until the breach of a condition, 
which had not occurred ; and as an illustration he speaks of 
mortgages of moveables, the mortgagee being allowed to keep 
possession, until default in payment of the mortgage money, 
as being good, though there should not be any change of 
possession. 

Smith also observes that cases may be contrived for the 
purpose of fraud, " but the collusion so soon as discovered, 
would be held to invalidate the deed, as much as if the con- 
veyance purported on the face of it to be absolute." 

In Watkins vs. Birch (4 Taunt, p. 823), W. sold D.'s effects 
under a writ of execution by public auction, and himself 
became the purchaser. W. however allowed D. to retain 
possession notwithstanding the sale. This was in February. 
In May following W. let the goods to D. at a rent, the pos- 
session still continuing in him. B., the sheriff, at the suit of 
one Bluefield, took the goods in execution as D.'s property, 
but W. recovered them in an action of Trover. 

Now, in this case, there had never been any delivery or 
change of possession. The decision, therefore, in effect was, 
that delivery of possession was not necessary, because the 

R2 
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1582. publicity of the transaction put any presumption of fraud out 

Aug. 12. r ,n . . 

„ 17. 01 the question. 

— ' The observations of the Court in Edwards vs. Harhen and 

Bosweu.' the cases referred to by Smith in his comment on that case, 
together with Watkins vs. Birch, in my opinion estabhsh, 
that dehvery is not always necessary to constitute a good 
sale as against a single execution creditor ; and that dehvery 
is only necessary where the nature of the transaction makes 
it so. If the transaction require delivery, and it do not take 
place, then that, in the opinion of the Court, makes the sale 
fraudulent ; but even then it will not be fraudulent, if, as in 
Watkins vs. Birch, " the surrounding circumstances " show 
there was no fraud. Now, assuming this to be the true state 
of the law, let me apply it to the facts of this case. Boswell's 
case might be fraudulent in two respects : — Either because 
he never in fact had any debt against Samson ; or because, 
having such a debt, the story about a subsequent sale in pay- 
ment of it is altogether a fiction, or contrived as the statute 
expresses it. With regard to the first, as both Boswell and 
Samson swear that the debt arose from a purchase made at a 
public auction, in my opinion they must both be believed — 
for there is nothing in the evidence to suggest that they have 
forsworn themselves, but the reverse. If they had meant to 
make a false story they would not have chosen one which 
would so evidently expose them to prosecution for perjury. 
A sale by auction is not done in a corner. I must assume 
therefore, as in Twyne's Case and in all the others mentioned 
that there was a just debt to be paid, and fraud cannot be 
suggested on that ground. 

Then, is the story about the sale in payment of it a fiction? 
The stories both of Boswell and Samson are quite consistent 
and identical, and are confirmed by Faure. So much for the 
proof of the story, and then as to its probability. Boswell did 
not think the waggon and oxen worth the price of £10 put 
upon them, but having little hope of getting payment of his 
£8 175. unless he took them, he agreed to do so ; but, to have 
the chance of getting his money, he said that Samson might 
keep them for a month, and have them altogether, if at the 
end of that time he brought the £8 17s. But then it is said, 
why did Boswell after he had bought the waggon and oxen, 
again part with them and leave them so long in Samson's 
hands ? If the case had been that Boswell went to purchase 
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them for his own use, this question would have some force, i852. 

Aug. 12. 

but as he had merely taken them in payment of a desperate .. i7. 
debt, and they might or might not be of any use to him at " — 
the time, I confess the question weighs little on my mind. Bosweu.' 
Setting aside, for the present, the artificial rules which the 
cases have laid down, for showing fraud sufficient to void a 
sale under the statute of Elizabeth, there is nothing incredible 
or unlikely in BosweU's story. It is perfectly reconcileable 
with what a merciful creditor would be inclined to do with 
an honest debtor, as Samson had shown himself to be, by 
returning with the waggon and oxen at the time stipulated. 
It was said, moreover, if the transaction really took place as 
represented, why did not Samson give Boswell a receipt for 
the £10 ? But to my mind this is sufficiently accounted for, 
by the conditional form of the bargain at the outset. Persons 
in that rank of life may very well have overlooked the cir- 
cumstance, that when the sale, which was conditional origin- 
ally, became absolute eventually, a receipt ought to have 
been given. It was further said, if the story were true, 
Boswell would have countermanded the orders he had given 
for suing Samson. I confess this circumstance, in my mind, 
strongly confirms BosweU's story. The circumstance was 
brought out by Fivaz, we may therefore presume that it did, 
in fact, occur — then it confirms the assertion that Samson's 
offer arose in consequence of a threat of prosecution. And 
that the order to carry out this threat should have been 
forgotten, when the debt was satisfied in the way represented, 
is just what one would have expected. The case would have 
been very different, had there been simply a demand for 
payment and delivery of the property in answer ; but here 
was negotiation, and the articles were parted with for a time. 
There being therefore a just debt, and, in my opinion, a true 
story in regard to the measures taken for obtaining satisfac- 
tion of that debt, how far do the facts disclosed make the 
case such a one as is fraudulent under the statute of Eliza- 
beth, according to the decided cases ? 

In the fiLrst place, the sale was not of all Samson's goods 
and effects, as in Twyne's Case and Edwards vs. Harben, 
neither was it of his stock-in-trade, as in the latter case ; 
neither was there no possession taken, as in both the above 
cases. The whole transaction was almost as pubHc as the 
seizure in Latimer vs. Batson and Watson vs. Birch. It was 



246 

Au^^i'2 done in the street in the presence of Faure and the black- 

.. 17. smith, and any defect in pubhcity is surely made up by pos- 

„ - — session having been taken, which it was not either in Twyne's 
Fivaz vs. .„?,,,' 

Bosweii. Case or m Edwards vs. Haroen. 

No doubt the possession was only for a few minutes, but 
so far as necessary to complete a sale, possession for a few 
minutes is as good as possession for a few months, provided 
there be no question as to the good faith of what is done. 
This the counsel for Fivaz, with his usual candour, admitted 
to me in the course of the argument, and it is unquestionable, 
as may be seen from Beaumont vs. Brengeri, 5 C. B. p. 301, 
where possession of a carriage " for several hours " after pur- 
chasing it from a coachmaker was held to constitute good 
delivery to the purchaser, though the carriage was returned 
at the end of that time to the warehouse of the coachmaker 
for custody, and was never afterwards taken out of it. 

I am not, therefore, able to see, either upon the authorities 
or in the principles upon which they and the statute are 
founded, any reason why this waggon and oxen should be 
taken from Boswell and given to Johnson, whom Fivaz repre- 
sents. Vigilantibus non dormientibus lex subveniat. BosweU 
had threatened prosecution, and his threat had had the effect 
of making his debtor give him effects in payment. He could 
not have got more if he had followed up his threat by legal 
prosecution. He had used all the vigilance, therefore, which 
the law requires ; and there is no reason why that vigilance 
should be defeated by Johnson, whose threats, if he made 
any, had proved ineffectual, and who had been compelled to 
resort to legal execution. That circumstance cannot put 
him in a better position and justify the Court in taking from 
Boswell to give to him what Boswell, by his own vigilance, 
had anticipated him in procuring. 

If there were a general bankruptcy, the fact of the property 
being left in Samson's hands might warrant the Court in 
giving it to his creditors for division among them — Boswell 
and Johnson being included. But, there being no bank- 
ruptcy, order and disposition and fund of credit are out of 
the case, and have as little application as if the effects had 
been lent or hired to Samson, in which case they would 
equally have been a fund of credit in him, so far as mere 
possession could make them so ; and I have not been able to 
discover any reason in law or justice why the Court should 
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take the property from Boswell to give it to Johnson, to the 1352. 

exclusion not only of Boswell, but of all the other creditors ^"f ' 1?: 
of Samson, if there be any. I am of opinion the judgment '■^' 

should be affirmed. ^^ 

The Court, (Bell, J., diss.) reversed the judgment, and 
entered judgment for the defendant below, with costs. 

[Attorneys for Defendant in review, Faikbeidoe, Hull, & Meistjes.] 



Seaward vs. Seaward. 
Divorce.. — Condonation. 



In absence of direct proof that a husband knew of his wife's 
adultery for some years before bringing his action, though 
there was a presumption that he did know, and he hod- 
ceased to live with her for five years, being absent from the 
colony for a part of the time : — Held, that a divorce must 
be decreed. (Bell, J., dubitante.) 

This was an action brought by Peter Seaward for a divorce 1852. 
from his wife, Ann Seaward, on the ground of adultery. „ ' 24! 

The declaration set forth that the parties were married on - — ' 
the 17th of November, 1845, and that on several occasions seaward.'" 
between the 1st August, 1851, and the 1st May, 1852, the 
defendant had committed adultery with one Africa. 

The defendant was in default. 

From the evidence, it appeared that the parties resided in 
Capetown, and were married at Wynberg in 1845, and lived 
together about six months, the husband being twice absent 
on a voyage to Mauritius during that time. No account was 
given of. their life or of the wife's conduct till August, 1851, 
when it appeared that she had formed a criminal connexion 
with one Africa, with whom she cohabited for two months. 
She then left him and went to live at a common brothel. 
Afterwards she returned to Africa, and had lived with him 
over since. The plaintiff gave no account of what he had 
been doing, as to his wife, between the beginning of 1846, 
when they ceased to live together, and August, 1851 : he was 
not called.* 

* [The rule that the parties themselves were not competent to give 
evidence was still in force. See Act 4, 1861. — Ed.] 
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1852. One of the plaintiff's fellow-servants swore that plaintiff 

„ 2*' had heard that his wife was living in a brothel. 

„ 27. ° 

Seaward.*' Porter, A.G., for the plaintiff : — Although desertion is not 

a ground of divorce, it will not bar a divorce on ground of 
adultery. The connivance that would bar divorce must be a 
passive acquiescence with intention ; there must be consent, 
not mere negligence. As to the act of adultery proved, it 
happened five years after the parties separated ; there was no 
proof of the plaintiff's knowledge, but if the adultery had 
been going on for three years, that was no bar to the plain- 
tiff's suit. Total neglect by the husband of the wife would 
be no bar, so long as he does not misbehave himself. The 
abandonment of the wife before her criminality was clearly 
proved. (Authorities referred to : Burn's Ecclesiastical Law 
by Phillimore, p. 503 (1842 ed.), 1. s. & u. ; Hodges vs. Hodges, 
Arches, 1791 ; Law Magazine (N.S.), 4th vol., p. 100 ; Voet, 
24. 2. 7 (Illvd Matrimonii, <fec,) ; Sullivan vs. Sullivan, 
2 Addaurs, p. 299. 

Our. adv. vult. 

Postea (Aug. 27),— 

The Cotjet (Bell, J., duhitante) were of opinion that 
divorce must be granted, as there was no proof of collusion 
or contrivance. 

Bell, J., said :— In this case it is proved that the wife 
deserted the husband, and was known by the plaintiff's 
fellow-servant to have been living in a brothel for some time. 
It is difficult to suppose of persons in that rank of life that 
this fellow-servant did not converse with the plaintiff on 
what he had heard about his wife, and yet the plaintiff did 
not sue for divorce immediately, but waited to do so until, 
from some motive or other, it suited his convenience. At 
the same time it is not proved that the fellow-servant did so 
converse with the plaintiff, and therefore the observations 
apply which I have made in Farmer vs. Farmer* 

[Plaintiff's Attorneys, J. & H. Eeid.] 

* [See p. 228 of this volume. — Ed.] 



249 

Hudson vs. Kirsten. 
Provisional Sentence. — Action by Cashier of Bank. 

Provisional sentence refused where H., the cashier of a hank, 
sued K. upon a note which K. had given to M. for his 
accommodation. M. left it at the bank for discount, but 
H. did not discount it, but kept it, with consent of M., as 
security for unsatisfied cheques of one B., which cheques the 
bank had taken from M. as security, but for which H. had 
become personally liable to the hank by passing them to M.^s 
credit, as though paid. 

In this case provisional sentence was prayed against the ujg. 

defendant as maker of a promissory note for £60, signed by -'^"8. 26. 

him in favour of one H. McKee, and by the latter endorsed h„^.„j 

in blank, and whereof the plaintiff, as cashier of the Union Kireten. 
Bank, was the legal holder. 

The note was as follows : — 

" Capetown, April 1st, 1852. 
" On the 15th day of August next I promise to pay to the 
order of Mr. H. McKee the sum of £60 sterling, for value 
received. 

" £60. (Signed) A. Kiesten." 

" (Endorsed) H. McKee." 

The summons was issued in the name of " H. W. Hudson, 
cashier of the Union Bank," who was described therein as 
lawful holder of the note. 

McKee, the endorser, had become insolvent : it was 
alleged for the plaintiff that both McKee and defendant had 
consented to allow this note (originally an accommodation 
note given to McKee by defendant) to remain undiscounted 
in the bank as security for certain dishonoured cheques of one 
Burton, for which McKee had made himself liable. The 
defence was, that the note was given for accommodation, and 
that the bank had never discounted it, but the cashier had 
set it off against certain drafts for which he had made himself 
personally liable. 

Brand, C. J., for the plaintiff, argued that the bank^were 
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1852^.^ the plaintiffs in the suit, and were entitled to judgment upon 
■■ 3 1. the practice that defendant had consented to let the note 
Hudaomis. remain with the bank as security for McKee's debt. 

EiiBten. " 

Porter, A.O., for defendants : — The cashier of the bank 
cannot maintain actions for the bank under the trust deed. 
Actions so brought have been where the cashier was taken to 
be the holder, though the bank was really interested : this is 
only to avoid trouble as to the warrant to sue. The bank in 
this case is bound by Hudson's equities. The bank has two 
rights — compensation and detention, but. cannot detain 
where a note has been specially deposited for account. As to 
banker's lien, see 2 Bell, p. 120 ; 1 Stair's Inst, (by Moore), 
n. 2, p. 135. The plaintiff got the note deposited with him 
as cashier, and could not retain it. If it is a case of pledge, 
then it is not a case for provisional sentence, as the non- 
payment of Burton's draft must be proved. 

Wylde, C.J., in delivering the judgment of the Court, 
said : — Upon the facts disclosed in the affidavit the Court 
found that McKee, the payee of the note, got it from de- 
fendant to raise money upon by discount, and had left it with 
the bank for that purpose soon after it was drawn ; that after 
some time he was informed that it had not been discounted, 
but that plaintiff had kept it as security for some cheques of 
one Burton which the bank had taken on account from 
McKee, which were not satisfied, but for which the plaintiff, 
as cashier, had made himself personally liable to the bank, 
by having passed them to McKee's credit as if paid. To 
realise the payment of the amount to the bank the plaintiff 
endorsed the note and got the amount in discount from the 
bank before it was due, and then carried the amount to 
McKee's credit on the 12th August, in the pass-book, de- 
ducting the amount of interest for four months, and not the 
limited number of days, during which the amount had been 
so paid over to McKee's credit with the bank. 

It was contended, upon the facts in the affidavits, that 
McKee had consented to plaintiff keeping the note as his 
security for the dishonoured cheques of Burton, and that the 
defendant afterwards also consented to it. It appeared to 
me, that upon the process, Hudson must be taken as suing 
in his own right and not on behalf of the bank, while he had 
himself made it to appear that if he had had any debt against 
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McKee, the bank had satisfied him in the discount of the 
note, and that, therefore, he had no claim upon the note 
against the defendant, though the bank, as holders or en- 
dorsers, might have ; while as to the merits of the pledge, 
either to the bank or the plaintiff, the evidence necessary to 
sustain the claim thereon could only be taken in the prin- 
cipal case. Wherefore provisional sentence refused, with 
costs, to abide the result of the principal case. 

rPlaintift's Attorney, O. J. Truter. "j 
LDefendant'8 Attorney, G. J. DE KortS.J 



1852. 
Aug. 26. 
„ 31. 

Hudson m. 
Kirs ten. 



Re Liddle.— Crozier and another vs. Browne. 
Ship. — Arr&iit. — Registered, owner. — Estoppel. 

Where the registered owner of a ship had been sued by edictal 
citation in a suit for attachment and sale of the ship, an 
application by the master to set aside the proceedings on the 
ground that there had been a subsequent sale of the ship, not 
appearing on the registry, but recorded on the Custom House 
books at Newcastle, refused, on the ground that up to the time 
of arrest the applicant had treated ivith the respondents as 
though he was the master of a ship owned by the registered 
owner. 



This was a motion by one Liddle, the master of the ship 
Charles Molloy, to set aside attachment of the ship, as being 
against the wrong owner of the ship. Edictal process had 
been issued by Crozier, and two citations had been issued 
against Thomas Browne as owner, to shew cause why the 
ship should not be attached for a debt due to Crozier by 
Browne. 

The affidavit of Liddle set forth that although by the ship- 
register Thomas Browne appeared to be the owner of the ship, 
yet that by subsequent bill of sale, though not certified on the 
Registry, the ship had been sold to Elizabeth Browne. The 
transfer was recorded on the Custom House books at New- 
castle in 1848. The charter was by Thomas Browne as true 
owner. The affidavits of Crozier and others shewed that the 
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Re liddle. 

Crozier and 

anottier vs. 
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1852. whole transaction on the part of the owners and master was 

1^ ■ an attempt to keep the charterers at arm's length by trick 

crozier and and manoeuvre, and that I Jddle had misled the respondents 

"'Browe'' into thinking that Thomas Browne was the right owner. 

Ebden, for applicant, quoted Abbott on Shipping, 8th ed. 
p. 66 ; Young vs. Brander, 8 East, p. 10 ; Hubbard vs. John- 
stone, 3 Taunt, p. 177, and referred to stat. 3 & 4 Wm. 4, 
c. 55, sees. 35, 41, &c. 

Porter, A.O., for respondents. 

The Court refused the application with costs. 

Bell, J., said : — While recognising the right of the master, 
as the owner's agent, to protect the owner's just rights, the 
Court must refuse its aid in working out the owner's fraud 
upon the charterer : I may suggest to the respondents 
whether, the last registration having been at Newcastle in 
1848, it could be available as not having been marked on the 
registry ; if so, they might disregard Elizabeth Browne, the 
alleged true owner, otherwise they would require to consider 
whether she should not be made a party ; otherwise a diffi- 
culty might arise in making the process available by sale, for 
want of a title. 

[Attorney for Crozier, J. Baeker.] 



Evans vs. Van der Plank & Cleghorn. 

Award. — Effect of confirmation of executors.— Setting aiiide an 
award by motion. — Exceptio judicis suspecti. 

S. and V. agreed to submit certain disputes with regard to the 
division of certain property held by them jointly to an arbi- 
trator : before he gave his award S. died ; and under the 
will of S., V. and C. were appointed executors : the award 
was made a rule of Court under instructions apparently 
from V. alone, acting for the estate, V. himself consenting 
on the other side ; three years afterwards it was sought to set 
it aside on application of the minors interested in the will 
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of 8. ; the deed of submission bound "the heirs, executors, 
and assigns," of each party : — Held (reversing the decision 
of the Recorder of Natal), that the award must be set aside, 
and could be so set aside on motion. 

This was an appeal from a judgment of the Recorder sot^ls 
of the District Court of Natal refusing an application for an EvaM''ti8 ^Van 
order to set aside an award, which had been made a rule of *" ^1™'= * 

' Cleghora. 

Court, on the grounds that the award had been made after the 
death of one of the parties to it, and without the consent of 
the heirs. The applicant was the guardian of the minors 
T. D. and A. D. Evans, who were entitled to certain property 
of Thomas Sheers under his will of which respondent was one 
of the executors. 

On the 21st July, 1852, the application to set aside the 
award on the above grounds was made to the Court. The 
affidavit of the applicant's attorney stated that Mr. Walker, 
as arbitrator betweed Thomas Sheers and John Van der 
Plank, made his award after the death of Sheers ; that the 
award was relative to certain landed property in which Sheers 
and Van der Plank claimed a united interest, and that the 
arbitrator awarded to Van der Plank landed property of con- 
siderable value, and that the award required to be further 
enquired into on behalf of the heirs and legatees under the 
will. That the parties obtained a confirmation of the award 
by order of Court on the 16th November, 1848, without the 
assent of and in concealment of the fact of the submission 
and award, and confirmation thereof, from the heirs and 
legatees. The affidavit of Van der Plank stated that there had 
been no concealment by him of the award and confirmation 
thereof, from the heirs, and that on the 12th January, 1850, 
he sent them a letter which he annexed. In this letter it 
was stated that the affairs of Sheers and respondent were 
submitted to arbitration with regard to certain dealings in 
land, referred to, between the parties, and that there was a 
balance in favour of the minors Evans ; there was an affidavit 
of Sinclair, attorney acting for the representatives of Sheers, 
who stated that the executors Cleghorn and Van der Plank 
had submitted full executory accounts and given him full 
explanations. The record for the 16th November stated that 
Mr. Roberts, " for the estate of Thomas Sheers, deceased," 
moved for the confirmation of the award, and Mr. Walker, for 
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..T^^^L John Van der Plank consented ; but it was stated by 

Nov. 23. ' 

Dec. 18. respondent's counsel (Mr. Walker) (as appeared from the 
Evanses. Van notes of the learned Recorder) that "Mr. Attorney Roberts 
cieghorn. was authorized hy the executor Cleghorn to move the confir- 
mation of the account." 

The deed of submission was dated the 16th June, 1848, 
and was in the usual terms, " for the final settlement of all 
matters in dispute," it provided that the award should be 
made a Rule of Court, that the matters in difference might 
be finally concluded ; the award to be given in writing before 
the 17th December, 1848, and the last clause was as follows : 
" For the due performance of the premises, we hereby bind 
ourselves each to the other our persons and property of every 
description according to law, our heirs, executors, and assigns." 
Mr. Walker was named the arbitrator, and was a party to the 
deed of submission and signed it. 

The award was dated the 13th October, 1848, and stated 
that the arbitrator " from the llth June, 1848, to 31st July, 
1848," examined and investigated the matters submitted to 
him, by hearing the parties, inspecting documents, &c., and 
finally made an award stating the indebtedness of either party 
to the other, and the landed property to be awarded to each. 
The will of Sheers was dated the 29th June, 1848, and his 
death occurred on the 10th September. The remainder of the 
facts of the case will appear from the judgment. 

The Recorder (Cloete, J.), in giving judgment on the 
17th August, 18.52, said : — " This is an application made by 
way of motion on behalf of S. D. Evans as guardian of the 
two minor heirs or legatees of the late Thomas Sheers, namely, 
T. D. and A. D. Evans, calling upon J. Van der Plank and 
J. Cleghorn, testamentary executors of the late T. Sheers, to 
shew cause why a certain award confirmed by an order of this 
Court, bearing date the 16th November, 1848, shall not be 
annulled and set aside. The sole ground advanced by appli- 
cant's counsel in this motion is founded on the legal argument, 
that a submission by parties to an award being a personal 
engagement, the same expires at the death of one or other of 
the parties who submitted their differences, and that one of 
the parties in the present case, Thomas Sheers, having died 
before the award had been exhibited or made a rule of Court, 
such award and order of Court became null and void at law. 
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Before discussing this important legal question, it wiU be the ^^y^% 
duty of the Court to lay down the precise facts of the case to Dec^s. 
which the legal question is to apply. It appears then, that BvanB »«. van 
there having been various money transactions between the cieghom. 
late T. Sheers and J. Van der Plank, during nine years, which 
had never been adjusted or any balance struck between them, 
and also a large quantity of land purchased in this district by 
one of other of them, some standing unregistered in the name 
of one party, and others again in the name of the other : that 
these parties determined to leave the adjustment of their 
accounts and the right to these lands to the final award and 
arbitrament of Mr. John Walker, as their sole arbitrator, by a 
deed of submission dated the 16th June, 1848. By this deed, 
these parties declared to bind themselves, 'their heirs, execu- 
tors, and assigns,^ to abide by and duly perform the terms and 
covenants of that deed of submission. It further appears that 
Sheers, on the 29th June, 1848, executed his last will, by 
which he appointed his only sister E. F. Evans, and in the 
event of her decease (which seems to have taken place about 
the same period) her two sons T. D. and A. D. Evans (the 
present applicants, represented bytheir guardian S. D. Evans) 
to be joint heirs to aU the property to be left by the testator, 
with this further remarkable clause concerning his executors : 
' That the testator appointed the said J. Van der Plank and 
James Cleghorn to be executors of his last wiU and testament,' 
and further declared : ' I do further leave aU matters with 
reference to the carrying out my intentions, in order that my 
sister, E. F. Evans, may have the full use and benefit of such 
my property while living, and that the children of my said 
sister may become possessed of the same on her demise, to 
the discretion and management of my said executors, to sell 
and dispose of said property, and to purchase an annuity in 
England, or to hold the same my landed property, just as 
they my executors may think fit and proper in trust for 
them my relations.' It appears that after this submission to 
arbitrators had been entered upon by the parties, Sheers died 
on or about the 10th September, 1848, and that the arbitrator 
brought in his award in Court on or about the 13th October, 
1848, and that thereupon on the 16th November, 1848, after 
the award had been opened and filed in Court, for the usual 
time for the inspection of the parties, that an apphcation was 
made by Cleghorn {as the executor for the estate) to obtain a con- 
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Novels firmation of the award ; that that application was consented 

Pec. 18. to by Van der Plank as the opposite party, and that upon 

Evans »» Van their ioint consent, this award was made a rule of Court 

derPlank'& , ,.7 7. 

cieghora. and has thus passed during three years and eight months into a 
res judicata, upon which the title to twenty-six different 
pieces of land has been determined, and the amount of 
balance due by the one party to the other finally adjusted and 
liquidated. 

" These being the facts of the case, the Court will now 
proceed to the legal question which has been raised by 
applicant. 

" The application is founded upon the argument, first that 
the award having been made after the death of one of the 
litigants, it was not competent for the arbitrator to proceed to 
make the award ; secondly, that after Sheers' death, no award 
could have been made without consent of the heirs. The 
general principle thus reb'ed on is one to be found both in 
Roman-Dutch and English law, in which it is laid down as 
a general axiom that the death of either party vacates the 
submission {Merula, Manier van Procedeeren, lib. 1, tit. 7, s. 1 . 
Voet, ad Pand. de Rec&ptis qui arbitrium, die, 4~8. CaldwelVs 
Law of Arbitration, p. 37). The Roman-Dutch law, however, 
has this remarkable and additional qualification : ' Unless the 
parties submitting their differences had moreover bound their 
heirs or executors.' See Voet ad Pand. 4. 8. 20. ' Sunt 
tamens casus, quibus arbiter ad ferendam sententiam cogi 
nequit, puta si alter compromittentium mortuus f uerit ; morte 
enim compromissum extinguitur ; nisi et persona hceredum 
utriusque partis compromisso comprehensa sit.' And this prin- 
ciple seems recently to have been adopted before the Courts 
at Westminster ( Vide Bac. Abr., 7th ed. p. 270). Now in this 
case the parties appear to have expressly bound by their deed 
of submission their heirs, successors, and assigns, for the per- 
formance of all the conditions of this submission ; and the 
proof is further before the Court that the executors, with 
whom rested altogether to hold the lands of the testator or to 
sell or dispose of them, had actually carried out that condi- 
tion by submitting the award to the competent Court and 
obtaining its order, making it a formal sentence of that Court. 
The present question, therefore, for the Court's decision is not 
whether the proposition laid by applicant's counsel be well or 
ill-founded, but whether certain heirs in an estate can now 
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come and obtain a motion against what the executors ap- 1852. 
pointed by the testator for the management of his estate have Dec.' is.' 
legally done, in carrying out that disposition. This is a Evans d«. van 
question on which the Court has no doubt, viz., that the appli- ciegho™. 
cants, as heirs under the testator's will, have not a remedy by 
motion to cancel at once the acts done by the executors. This 
can only be effected by an action at law in which the applicants 
will have to show that there are grounds extrinsic from the 
face of the award which could warrant the party to bring 
such an action ; and it is the more necessary to point out 
that course as the applicant's counsel has thought fit to cast 
some aspersions upon the conduct of one of the executors, 
who, being the party to the submission and award, appears 
to have left the heirs ignorant of the existence of the award, 
or of the steps the executors were pursuing in carrying out the 
award. Whether this neglect (if neglect there has been) be of 
sufficient weight to warrant a regular trial at law it is not 
for the Court now to determine. It will be suflficient to state 
that it is a principle of this Court, as of every Court of Equity, 
that where there is no charge of fraud, corruption, or gross 
illegahty, the Courts will always feel it their duty to uphold 
an award which the parties by their submission evidently 
intended to adopt, as a preferable mode of settling their 
differences, than by the more costly means of a regular suit at 
law ; and that in this case in particular, where the original 
parties to the award evidently intended to submit their com- 
plicated and confused matters of account, and their respec- 
tive titles to considerable landed property to such arbitration, 
it appears manifest the cancellation of such an award can only 
have the effect of involving this estate in a course of litigation 
of the most serious consequences. 

" Upon these grounds the Court holds that the appHcants 
have not shewn that they are entitled to obtain a rule for 
setting aside a decree of the Court legally passed upon the 
joint application of the executors authorized to pray for and 
consent to the confirmation of this award ; and that, there- 
fore, the present rule must be discharged : costs to be borne 
by the estate." 

Subsequently, on 17th August, 1852, a petition for an 

appeal to the Supreme Court was presented, and al^o for an 

interdict restraining the respondents from parting with or 

mortgaging or disposing of any of the property referred to 

Vol. I. S 
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1852. in the award. It was stated, on behalf of the respondents, 
Dec.'i8." that two of the lots awarded to Van der Plank had been sold, 
EvanBo*. Van but that the rest of the party had not been parted with, 
cieghom. The Court granted the leave to appeal, but refused the appli- 
cation for the interdict, applicant to pay costs of application. 
On the 23rd November the case came before the Supreme 
Court. 

Porter, A.G., for the appellant : — There was no communi- 
cation with the heirs as to the reference and the award, and 
there were no express words to bind the heirs. (See M'Dougal 
vs. Robertson, 4 Bing. p. 435.) Except under express stipu- 
lation that death shall not vacate, an award is null, on 
account of the death of one of the parties. (See Watson on 
Awards, 3rd ed. p. 31, and see appendix ; Blundell vs. Bret- 
targh, 17 Ves. p. 232; Durr vs. Van Renen (Appeal from Court 
of Justice, Cape of Good Hope), 1 Knapp, p. 83 ; Cooper vs. 
Johnson, 2 B. & A. p. 394. ; Watson, p. 262, et seq.) The 
word " premises " in the last clause of the deed of submis- 
sion is to be understood as the subject-matter of the refer- 
ence. The arbitrator could not proceed in the matter without 
notice to parties. {Watson, p. 294, as to irregularity for want 
of notice.) As to the form of proceeding adopted, by motion 
instead of by action, an executor is a mere procurator. (See 
F. D.Keesel, Thes. 323.) Both executors must act in common 
in order to represent the deceased, and it lies on the respon- 
dent to show that Cleghorn did not administer at all, and 
the letter of Van der Plank proves that he did administer. 
The English practice is not to institute an action in order 
that an award may be set aside. The error appears upon the 
record, which shows " Robert appears for the estate ; " there- 
fore the party must be dead. The Recorder might have raised 
any question upon pleadings if this was a fit course of 
procedure. 

Brand, G. J., for respondent : — The construction ot deeds 
in this colony and in England is the same. In Dwrfs Case 
there was no reservation as to heirs. The question is. Are 
the heirs bound ? " Premises " must be taken to mean, 
everything that has been before said. Non constat, that 
Cleghorn did not join in and appear in the application for 
the rule of Court. The executors were entitled to go before 
the Court under the form of submission in the award. As 
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to the notice, if the executors were bound by the submission, 1862. 
the heirs were represented by Cleghorn. Dec.' is.' 

Porter, in reply : — Walker's heirs and assigns would be Evans »». van 
likewise bound by the deed, upon the like construction, if it be cieghom. 
held that the heirs were bound. 

Cur. adv. vult. 

Postea (December 18th), — 

The Coxjet reversed the decision of the Recorder, and 
gave the following judgment : — 

That the order of the District Court of Natal of the 27th 
July, 1852, be reversed, and also that the order of the 16th 
November, 1848, together with the award therein mentioned, 
be discharged and set aside ; and the order of the 17th August 
1852, as to the interdict be Ukewise reversed with costs. 

That the cause be remitted to the said District Court with 
this judgment, and with directions to make such orders thereon 
as may be consistent with this judgment, and specially to 
order that the respondents pay the appellant's costs of the 
different proceedings in the said Court, commencing with the 
order of the 27th July, such costs not to be charged by them 
against or allowed out of the estate of Thomas Sheers, and 
that respondents pay the costs of this appeal. 

MtrsGEAVE, J., referred to Blundell vs. Brettargh, 17 "Ves. 
p. 239, as to the power of a party to withdraw from the sub- 
mission at any time before the award. (Milne vs. Gratrix, 
7 East, p. 611 ; Le Gros vs. Le Breton, 2 Knapp, p. 187.) 

Bell, J., said the clause as to the award being given before 
the 17th December, 1848, kept the deed alive till the award 
was made (see Voet, 4. 8. 10). There is no evidence that 
Sheers was a party to the subsequent proceedings. The 
respondent's duty was in direct conflict with his interest : 
the whole complexion of the case shows that defendant was 
the acting executor, and that he should not have acted as 
executor in such a case. 

CApellant's Attorney, J. Bakeer. T 

Respondents' Attorneys, J. & H. Reid.J 

S2 
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Meller vs. Buchanan. 

Slander and Lihd. — Barrister's Privileges. — Newspaper Report 
of Proceedings in Court. — Exceptio Judicis Suspecti. — 
Ordinance No. 14, 1845, sec. 34 (Natal). 

A judge, suspected of partiality, removed the case to another 
Court for judgment. 

M., a magistrate and barrister at Natal, sued B., an 
advocate and attorney at Natal, for slander and libel. B. 
had stated in Court, in the course of a speech defending 
himself, and the members of the Bar from an attack 
on them, that M., when in practice, had, after accepting 
a retainer, thrown up the case [which was against the 
Government), in consideration of an appointment as magis- 
trate : further, B. published, in a paper edited by him, a 
report of the law proceedings containing the alleged slander. 
The defence was, that the occasion was privileged ; that 
the words spoken luere true, and that the newspaper report 
teas a true and fair report of the proceedings : The Court 
(Wyi.DE, C.J., diss.) held that the defendant B. was 
entitled to judgment. 

1852. This case was removed under sec. 34 of Ordinance No. 14, 

Dec.' 18.' 1845 (Natal), from the district Court of Natal to the Supreme 
Meli^M. Court for judgment. 

Buchanan. rpj^^ ^^^^^^ ^^g brought by the plaintiff, H. J. MeUer, a 

banister and advocate of the District Court, and Resident 
Magistrate of D'Urban, against T>. D. Buchanan, an advocate 
and attorney of the Court, and the editor of the Natal 
Witness, to recover £300 damages for defamatory slander and 
libel. 

The declaration stated that the defendant, with intent to 
injure the plaintiff in his good name ,etc., spoke the following 
words on the 14th August, in a speech before the Recorder, 
concerning the plaintiff's profession and character as a bar- 
rister, etc. : " There is Mr. Meller, for instance, of whom it 
has been said that he is precluded from practising by his 
holding an appointment under Government, but surely Mr. 
Price would not be so unreasonable, if the circumstances were 
explained, as to prevent Mr. Meller from acting, and this 
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point is strengthened by the fact of Mr. MeUer's being one i852. 
of the glorious barristers before whose greater Ught the lesser Dec.' is.' 
luminaries of Natal were to sink into obscurity, and I shall MeUerr.s 
be willing so to sink whenever the brilliancy of the greater 
lights shall really appear. But I will not say T will do so 
before a barrister who, after agreeing for a retainer of eighty 
guineas, had, on the nod of the governor, betrayed his client 
for a paltry appointment of £300 a-year." Meaning thereby 
that the plaintiff had agreed to accept such retainer, and 
thereafter, at the direction or dictation of the governor, in 
breach of his duty as barrister, had basely and dishonourably 
deserted his duty and betrayed his client's cause ; and further, 
that the plaintiff caused these words to be pubhshed in 
No. 288 of the Natal Witness, in the law report of the above 
matter, on the 22nd August, 1851. 

The defendant pleaded the general issue ; and for a further 
plea as to the slander alleged, he admitted having used the 
words complained of, but denied that they were slanderous 
and uttered with the meaning imputed to them by the plain- 
tiff, but said they were spoken in defendant's own defence as 
an advocate and attorney, and in refutation of certain scan- 
dalous charges preferred against himseK and other members 
of the Natal Bar by one J. C. Byrne, and pleaded justification. 
And for a further plea in justification, the defendant averred 
that as to his having said the plaintiff did agree to accept a 
retainer for eighty guineas, when practising as a barrister, 
and afterwards at the dictation of the governor, in considera- 
tion of the receipt of the appointment of magistrate at £300 
a-year, and had broken his engagements as a barrister, etc., 
and withdrawn from his retainer, and so betrayed and sur- 
rendered his client's cause, this is true, in that in December, 
1850, in a suit between G. L. Chiappini and D. Moodie, secre- 
tary to Government, the plaintiff agreed with Chiappini or 
with C. R. Sinclair, his attorney, that he would conduct his 
case for a retainer of eighty guineas, and that thereafter 
the plaintiff refused to carry out his engagement in con- 
sideration of the receipt of the appointment from the governor 
of the post of Resident Magistrate at D'Urban. And as to 
the alleged libel, the defendant admitted the publication, but 
denied that it was libellous, as it was a true and faithful 
report of the judicial proceedings of the Court openly held 
on the 14th August, which defendant was entitled to publish ; 
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1852. and further pleaded justification, as the alleged libel was true, 
Dec.' 18.' under the circumstances above set forth. 
MelkTw. The plaintiff joined issue, and further averred that, not- 

Buchanan. withstanding what was contained in the special pleas or 
alleged therein, he could not be debarred from this action. 

For the plaintiff was called, 

J. R. Goodricke, who stated that he was plaintiff's attor- 
ney ; that he considered it a breach of contract to withdraw 
from the conduct of a case after having accepted a retainer. 

Plaintiff proposed to put in copies of Nos. 279, 285, 287, 
298, 299, 300, as tending to show the animus with which 
defendant published the libel. 

Defendant opposed, first, on the ground that the notice of 
avail merely stated that " additional numbers of the Natal 
Witness are to be produced without showing what parts 
therein have any bearing on the question between the parties. 
Second, Because the quo animo must be shown by publica- 
tions having direct reference to the article complained of." 
(Starkie, Libel, ed, 1830, pp. 53, 54.) 

The plaintiff, contrd, referred to SelioyriS Nisi Prius, vol. 
ii. ed. 1830, p. 1070 ; Roscoe Civ. Dig., pp. 374, 375. 

The Coitrt refused to allow the production of the papers, 
on the ground that none of them had the slightest bearing 
upon the question at issue between the pai'ties except No. 300, 
which was dated the 14th November, 1851, which was pub- 
lished long after the publication of the alleged libel and 
after notice of action. 

J. S. Cope stated that he was a barrister of the Middle 
Temple ; that he considered the charge a disgraceful one, and 
that any barrister would be liable to be disbarred, if such a 
charge were proved against him ; that there could not be a 
more gross charge against a counsel than that of " betraying " 
his client ; that he had been six-and-a-halt years in practice ; 
that it had been laid down, at a full meeting of the English 
Bar, before witness left England, that a counsel who is pre- 
sented with a brief by an attorney marked with an adequate 
fee, is not at liberty to decline accepting it, but that many 
junior members of the Bar did not concur in this ; that at 
the meeting referred to no formal resolution was passed ; that 
when a counsel in practice receives an appointment, he be- 
comes incapable of acting, but does not necessarily returnhis 



263 

fee ; that witness would not consider that counsel would act 1852. 

dishonourably in giving up a case upon taking an appoint- Deo.' is.' 

ment ; that it would be dishonourable in a counsel to throw Meiier »». 
up a brief " in consideration of " an appointment, as this libel, 
in his opinion, charged the plaintiff with doing. 

For the defence was called, 

C. R. Sinclair, who stated that he was an advocate and 
attorney, and had been practising in Natal for three years, 
and as an attorney (Scotland) for ten years. He was engaged 
by Chiappini in 1851, from January to August, to bring an 
action against the Government. He gave plaintiff a 'guinea 
as retainer, and plaintiff thought the fees of the Court very 
inadequate. Witness referred him to Chiappini, and under- 
stood that evening that plaintiff had agreed with Chiappini 
for eighty guineas, if successful, and £25 if not ; the fee was 
not tendered, as witness understood it was to be paid after 
the issue of the case. That morning, plaintiff stated to 
witness that he had some expectation of getting the situation 
as magistrate, but that he had no doubt that he would get 
the governor's consent to allow him to conduct the case, and 
that it would be some time before he got the appointment. 
"Witness never tendered to plaintiff a brief or further fee, as 
he understood the next day that plaintiff was promised the 
appointment ; that witness understood that plaintiff did not 
continue to conduct the case, because he could not get the 
governor's consent. (lietter from Chiappini, stating the 
grounds of plaintiff not conducting the case, dated February, 
1852, tendered, but not received by the Court.) That witness 
had never heard it called a crime for a practitioner to throw 
up his brief — he had withdrawn from cases himself ; that he 
did not consider it dishonourable to have surrendered the 
conduct of that case ; that if a barrister had no reason to 
throw up a case, it would be a breach of contract to do so — 
the contract to conduct a case was a very solemn one ; that 
he himself never charged the plaintiff with betraying his 
client in this case. 

It was proved that the plaintiff held the appointment of 
magistrate from the 1st January, 1851. 

A. Walker stated that he was an advocate and attorney. 
He conducted the case of Chiappini against the Colonial 
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1852. Government ; that he first met plaintiff on the 30th of Decern- 

Nov 25 

Dec' 18.' ber, 1850, or the 1st January, 1851, when he informed witness 
MeUeiKs, that he, with witness, had been engaged by Chiappini to 
conduct his case. The next time witness saw plaintiff was 
on the 4th or 5th January, when plaintiff spoke about the 
case, and asked what fee witness was to get, and stated that 
he himself was to get eighty guineas, but stated further that 
his acceptance of the appointment of magistrate precluded 
him from going on with the case ; that he was present in 
Court when the application of J. C. Byrne (which was the 
matter before the Court when the alleged slander was spoken 
on the 14th August, 1851) was heard, and that the report of 
the proceedings in the Witness of the 22nd August was a 
faithful, correct, and full report ; that Byrne attacked the 
members of the bar, and particularly defendant, and also 
referred to plaintiff, stating that he would not be allowed to 
practise ; that he conducted Chiappini's case successfully ; 
that, about twelve or eighteen months ago, he joined in a 
petition to Government, stating that it was improper that 
plaintiff, being a magistrate, should also advise and conduct 
cases for other persons ; that this petition was signed by four 
or five members of the bar. 

[The Court refused to allow plaintiff to put questions to 
this witness touching his character and general credibility as 
to his articles, &c.] 

The plaintiff argued his own case, and stated during his 
address, " that he appears before this Court under a cloud, 
and with a judge arrayed against him ; that he does not know 
what principles are to decide this case . . . that the autho- 
rities quoted by him are overruled by an arbitrary dictum of 
the judge — ^particularly referring to his being prevented from 
putting questions to test the character of witnesses : further, 
that the alleged libel and slander originated in an ex parte 
application of J. C. Byrne, in which the defendant had no 
right to address the Court in answer," and referred to the 
following authorities : Blackstone Comm. (Chitty's Ed., 1844), 
vol. 3, pp. 123, 124, and p. 28, note ; Burn's Law Dictionary, 
title " Slander," p. 340, and " Libel," p. 78, also " Coun- 
sellor ; " Russell on Crimes (Ed., 1843), vol. 1, pp. 220, 225, 
260, 261 ; 1 Starkie on Evidence, pp. 862, 863, and notes ; 
2 Selwyn's Nisi Prius,TpTp. 1064, 1068 ; Grotius ; Introduction 
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(Herbert's Transl.), p. 446 ; Beg. vs. Lord Abingdon, 1 Espin., i852. 



Nov. 25. 



pp. 226-228 ; Archbold, Law of Nisi Prius, p. 442 ; Holt on Dec' is.' 
Libel, pp. 197, 200 ; Cabinet Lawyer, p. 117, 302. u^vs. 

On behalf of the defendant it was argued, first, that the 
words complained of are not actionable ; secondly, that if so, 
express mahce and special damage should have been proved ; 
thirdly, that the occasion was justifiable when the w;ords were 
spoken ; fourthly, that the publication was justified ; fifthly, 
that the justification has been proved as stated in the 
innuendo : that the plaintiff did withdraw from his duty and 
did so betray and surrender his client's cause ; and the 
following were referred to : 3 /S^tep-^, iV. P. p. 2569 ; I Starkie 
on Libel, pp. 285, 287, and notes at pp. 2J7, 218, and pp. 
454, 455, 302, 303 ; 1 ChiUy on Pleading, pp. 519, 520 ; 
3 Selwyn's N. P. p. 1255 ; 2 Starkie on Evidence, p. 462 ; 
3 Blackstone Comm., p. 125, and notes ; 1 Starkie on Evidence, 
p. 164, at to cross-examination ; Bar Institute, pp. 198-200 ; 
1 Starkie on Libel, pp. 10, 141, 254, 257, 260-468, 44, 47. 

The plaintiff, in reply, referred to Roscoe's Law of Evidence 
(Ed., 1844). pp. 368, 374 ; " Proof of Innunedo," pp. 375, 
376, 380 ; Holt on Libel, p. 248. 

The Court made the following order : — That the case be 
removed to the Supreme Court for further hearing and final 
determination under Ordinance No. 14, 1845, sec. 34, each 
party to pay half the costs of such removal, subject to the 
final decision of the Supreme Court as to costs ; the learned 
Recorder stating that this removal was due to the tone and 
temper displayed by the plaintiff towards the judge during 
the proceedings, and to his having insulted the person of the 
judge by publishing certain attacks upon him in the news- 
paper, from which circumstance it might be inferred that 
any judgment delivered would be subject to the imputation 
of prejudice, and referred to Voet. 4. 8. 21 : Uti et si arbiter a 
■partibiis infamatiis fuerit ut tatnen non laevior quaevis sed sola 
gravior infamatio, causd cognita, praebet excusationem ; and 
Voet. 5. 1. 43 : Denique mimis idonei censendi quotquot ex 
aliqua ]\istk causi litigantium alterutri suspecti sunt : allegata 
scilicet ac probata causa justa speciali quae judicem suspectum 
reddit ; and 5. 1. 48 : Exceptio judicis suspecti opponenda ante 
litem contestatam. 
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1852. Postea, — 

Nov. 25. 
[Dec. 18. 

Meuerss. The plaintiff made an application for a rescission of the 

order for removal on the grounds — That the Court had no 
power to direct such removal where neither of the parties had 
applied for it, and thus to entail additional expense and in- 
convenience. That the reason assigned by the Court as to 
the plaintiff's personal hostility to the judge had no founda- 
tion in fact. That the defendant had passed a mortgage 
bond over his whole property and was in danger of impending 
insolvency, and the plaintiff might thereby lose the benefit of 
any damages that might subsequently be awarded him. 

The case of Johnston vs. Byrne * was referred to. 

But The Coxtet refused the application with costs, and 
ordered the removal of the case with all averments. 

On the 25th November the case came before the Supreme 
Court. The defendant did not appear. 

Watermeyer, for plaintiff : — The libel is founded upon 
what passed in the suit of Chiappini vs. Moodie. Moodie was 
Secretary to the Government, and therefore the import of the 
words spoken and published is that the plaintiff was bought 
over by the Governor, having been retained for the plaintiff ; 
the words were not spoken in a cause in which the plaintiff 
was concerned, and this removes the case from one of privi- 
lege as to free remarks upon parties to a cause. A barrister's 
privilege should not be made a cloak for scandal ; the de- 
fendant subsequently published the slander as his opinion of 
a barrister and magistrate. Privilege is always a question 
of fact, under the actual circumstances of the case. The sole 
question is, are these words actionable, imputing disgraceful 
conduct which, if true, would disbar the plaintiff and remove 
him from his appointment ? 

[Bell, J. : — What proof is there of aniimis ?] 
The words themselves prove the animus, and the plea of 
justification, which has not been proved, should increase the 
damages as proving malice. 

Cur. adv. vull. 

[* Reported at p. 157 of this volume. — Ed.] 
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Nov. 25. 
Dec. 18. 
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The Court (by a majoirty, Wylde, C. J., dissenting) gave Meiier v,. 
judgment for defendant, each party to pay his own costs, 

Wylde, C.J., held that the plaintiff was entitled to a 
verdict with damages and costs. 

[Plaintiff's Attorney, J. Barker.] 



Lawrence vs. Mandy. 
Undue Preference.— Ordinance No. 6, 1843, sees. 84, 88. 

Where M., against whom several judgments had been obtained 
three weeks before, some of which only he had satisfied, and 
execution had. been taken out on others, but not -put in force, 
passed a bond in favour of defendant for £200, which was 
registered four days afterwards, and in four more days M. 
surrendered, and the liquidation account showed a defi- 
ciency of £4000 {concurrent debts), the bond was held to be 
an undue preference, and a forfeiture toas decreed, under 
Ordinance No. 6, 1843, sees. 84, 88. 

This was an action brought to set aside a general mortgage i/®^|o 
bond under sections 84, 88, of Ordinance No. 6, 1843. uechs.' 

Plaintiff's declaration set forth that on the 11th Novem- Lawrence m, 
ber, 1848, one David McMaster, at Grahamstown, executed 
a general mortgage bond binding his person and property, 
in favour of defendant for the sum of £200 ; that the bond 
was registered in the Deeds Office, on the 15th November ; 
that McMaster, when he passed this bond, contemplated the 
sequestration of his estate and intended to prefer the de- 
fendant, and that there was a mutual understanding between 
McMaster and defendant as to this preference ; that on the 
19th November McMaster surrendered his estate ; that the 
bond had been proved on the estate ; that according to the 
liquidation account filed the 23rd May, 1850, it appeared 
that there was a balance of £101 odd, after the payment of 
certain mortgage and preferent debts prior to the bond to 
defendant, and that thus if this bond were ranked as pre- 
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1852. ferent there would be a defiency upon it of £98 odd, and 

Dec! 18.' no assets for any of the concurrent creditors, of whom the 

Lawless, plaintiff was onc. Wherefore plaintiff prayed that the bond 

*° ^ might be declared void under section 84, and for a forfeiture 

under section 88, and that the sum in the trustee's hands 

might be declared to be distributable among the other 

creditors. 

The defendant pleaded the general issue. 

It appeared from the evidence that the bond was passed 
on the 11th November, and registered on the 15th, and that 
on the 19th the insolvent surrendered ; that in October, the 
month before, at the Circuit Court of Grahamstown, judg- 
ment to the amount of £1000 were given against him, of 
which the greater part were unsatisfied. It appeared that 
the preferent debts proved amounted to £1956 odd, of which 
£1647 had been already awarded by the trustee, exclusive 
of this bond for £200 ; and that there were concurrent cre- 
ditors to the amount of £4199. One of the summonses 
issued against the insolvent was at defendant's instance, it 
was for £336. Before the executions on the judgments could 
be made effective the insolvent surrendered. 

For the defence Mr. Stone was called, who stated that he 
was defendant's attorney and a notary, and had instructions 
to sue the insolvent before the Circuit Court in October, but 
did not proceed with the action because insolvent promised 
that he would arrange the debt with defendant, who was 
then out of town. On the 30th October they came to witness, 
and defendant instructed witness, in insolvent's presence, to 
draw out the bond in question ; that witness knew the amount 
of summonses out against him, and therefore asked him if he 
was solvent, and he said perfectly, and he said he could pay 
30s. in the pound if time would be given. Witness was him- 
self then a creditor for £150. Some of the amounts sued 
for were paid by the insolvent. To witness's knowledge, £200 
was paid. It was further admitted that the trustee had 
ranked the defendant's claim as preferent upon the balance 
of £309, which he had in hand after paying the other 
preferent debts. The first liquidation account had been 
filed. There was a balance of £101 in trustee's hands ; but 
the concurrent creditors would get nothing. There were a 
large number of outstanding debts which the trustee did not 
consider would be recovered. 
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Watermeyer, for plaintiff: — The case is exceedingly simple. issz. 
There is a deficiency of £6000 in the estate, and the insolvent Del' is.' 
was evidently in embarrassed circumstances when he gave Law^ew 
the bond ; by the next post he despatched his schedules to ^^^^' 
Capetown. There was no intermediate execution after the 
date of the bond. As to the collusion, on account of the 
death of insolvent, we can only infer that defendant knew 
of the insolvent's circumstances. 

Porter, A.O., contra : — A preference is usually given 
between the parties privately, by notes or in cash. In this 
case the parties went to the notary's office ; the notary him- 
self was a creditor for £150 ; it was done publicly (see case 
of Boss dk Others vs. Butcher* August 8, 1848). The defendant 
had taken out a summons before this bond was passed ; 
judgments to the extent of £200 had been satisfied. The 
proceedings on the summons were only stayed because the 
insolvent promised to arrange the debt. Stone's evidence is 
that if the defendant had gone on to judgment he might have 
got paid ; the promise and the bond are the same transaction ; 
the registry of the bond was notice to all, and so it was ill- 
contrived if a preference. If the insolvent did not intend to 
go on, why should he prefer the defendant ? there is no evi- 
dence whatever that the insolvent contemplated surrender. 

Watermeyer : — If the insolvent had hope, it is not a pre- 
ference, but the Court will draw the necessary conclusion 
(see Sunley vs. De Wet,-f November 24, 1846). Under such 
circumstances, the defendant will be taken to have contem- 
plation of sequestration. There were some judgments stiU 
unsatisfied when the bond was given. 

Cur. adv. vult. 

Postea (Dec. 18), — 

The Cottbt gave judgment for the plaintiffs as prayed 
with costs. 

rPlaintifl's Attorneys, Mekrington, FAiRBEiDaE. & Hotl.") 
LDefendant'B Attorneys, J. & H. Reid. J 

[* Reported in 3 Menz. p. 323.— Ed. 1 
[t Reported in 3 Menz. p. 310.— Ed.] 
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Brink vs. Olivieea. 

Attachment. — Wife's Separate Property. — Ante-nuptial Con- 
tract. — Liability of Wife, on her Acknmvledgment of Debt. 
— Wife " assisted by husband." 

Where a promissory note was signed by a wife " assisted by her 
husband," and a writ of execution was taken out after pro- 
visional sentence had been granted, and a return of nulla 
bona as to the wife's individual chattels was made : the 
joint estate having been surrendered, a writ of attachment 
was granted against the interest on certain immovable 
property settled on the wife and specially excepted from 
community by the ante-nuptial contract. 

1852. On the 12th August, 1852, A. L. von Ludwig married to 

-^' M. J. Oliviera was sued by the plaintiff on the following 

Blink vs. • , 

ouviera. promissory note : 

" Cape Town, March 24th, 1852. 

" The undersigned A. L. von I.udwig married to M. J. 

Oliviera and assisted by him, promise to pay to Mr. A. Brink 

or order, on the 1st August, 1 852, the sum of £30 sterling for 

value received. 

Signed " A. L. de Oliviera, 
" born von Ludwig. 
" Assisted by me, 

" M. J. de Oliviera. 

The defendant was in default, and provisional sentence 
was granted, and a writ of execution taken out on the 13th 
Aug., and the return of the sheriff was : "I have found no 
goods or chattels belonging to the defendant individually of 
which I could levy execution." 

The summons called upon " A. L. de Oliviera, born von 
Ludwig, wife of, and assisted by her husband M. J. de 
Oliviera, to pay the amount on the note made and signed by 
her, assisted by her husband." 

By the ante-nuptial contract between the parties, it was 
stipulated that there should be community of property, sub- 
ject to the exception that certain immovable property belong- 
ing to the wife should be vested in trustees (appointed for that 
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purpose by a separate deed of same date as the contract), as 1852. 

the sole and separate property of the wife, the interest to be t— iJ 

paid to her and the property to be not otherwise disposed of ouviera.' 
than by last will. 

The joint estate had been surrendered between the time of 
the issue of the writ of execution and this application. 

On the 2nd December, Brmid, C. J., moved for a writ of 
attachment against this immovable property which had been 
left " to her and her assigns ; " it was only sought to attach 
the interest on the property. 

Porter, A.G., contrd, : — This is a novel case. The note 
sued upon imports a debt in community. The joint estate of 
husband and wife is now under sequestration. The obliga- 
tion is only a simple one, and if this note had been made in 
Glasgow, the plaintiff would have had no remedy. In the 
summons there is no averment as to the wife's separate pro- 
perty or as to its liability to the suit. The deed in the present 
case was the same as in that of Buissinne vs. Mulder (.4ug.4th, 
1835),* where the Court refused to interfere. Deeds must be 
construed according to the parties' intention though deficient 
in form (see Bell on Husband and Wife, p. 486, et seq.) 

The Court granted the attachment. 

MusGKAVE, J., said : — The application is to satisfy an exe- 
cution in which a return of mdla bona has been made. The 
wife would be liable to imprisonment on this ; therefore her 
property is liable. In the case of Buissinne vs. Mulder the 
trust was sought to be abrogated and the Court properly re- 
fused the application. In this case the interest only is sought 
to be attached, and this is a chattel of her property. In the 
present case also, there is no question of liability, and there 
would be no benefit to the wife by refusing the attachment. 
(See Van der Linden's Institutes, pp. 86, 495.) 

[Applicant's Attorney, J. K. Meesek.] 

[* Reported 1 Menz. p. 162.— Ed.] 
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Db Smidt vs. Hoets. 

Will. — Notice of Bevocation of Mutual Will. — Nuncupative 
Will. — Notary and Witnesses, Qualifications of. — Evi- 
dence (Parol), to make invalid a Notarial Will. — Instruc- 
tions to Notaries. — Formalities. 

A notarial will xoas sought to be set aside on the ground that 
the notary did not understand the Dutch language in 
which it was written : — Held, that it was competent to 
receive evidence as to who gave the instructions for the tcill, 
and as to the notary's knowledge of the language. 

It is unnecessary for one of the parties to a mutual will, to give 
notice to the other of an intention to make a new will or of 
the making thereof. 

The new procedure tvith regard to the examination, etc., of nota- 
ries, has rendered obsolete the instructions to notaries, given 
by Commissary De Mist, and the instructions directed by 
the old law of Holland are not now apjdicable to the 
Colony. 

It is not necessary that the witnesses to a notarial will should 
understand the language in which the will is written, pro- 
vided tJiat they see the testator sign, and know that the 
instrument attested is the testator's will. (Per Mtjs- 
GRAVE, J.) 

Where the will was read over to testatrix by a witness who knew 
the Dutch language, and- it was satisfactorily proved that 
the notary knew enough of the language to know what was 
in the will ; and that the witnesses kneio they were attest- 
ing the testatrix's last will ; and that the document embo- 
died the real wishes of the testatrix, the absence of strict 
formalities, such as the readin/j over of the will to the testa- 
trix by the notary, will not be sufficient to reader the will 
invalid. 

1852 This was an action brought by the plaintiff Abraham 

_>l_^- De Smidt for the purpose of setting aside the will of his late 

De Smidt OS. wife made in favour of her only son the issue of a former 

Hoets. •' 

marriage, the Rev. J. W. Van Rees Hoets. 
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The facts set forth were : 1852. 

Dec. 7. 

On the 12th April, 1 827, the plaintiff, who u as not then in „' s . 
affiuent circumstances, married in community of property a ;DeSmidt»s. 
lady who was possessed of considerable wealth, Mrs. Arnolda 
Gertruida Nalida Van Rees, widow of the late Martinus Hoets. 
On the 8th July, 1828, Mr. and Mrs. De Smidt made a mutual 
will before Notary J. P. De Wet and witnesses, in which 
De Smidt instituted as heirs his wife and any issue that might 
be born of the marriage, and Mrs. De Smidt instituted her 
husband together with defendant, then a child, and any issue 
of the marriage with Mr. De Smidt. Of this marriage, which 
was dissolved by Mrs. De Smidt's death on the 8th Septem- 
ber, 1852, there was no issue. On the 23rd July, 1847, five 
years before her death, Mrs. De Smidt executed before Notary 
John Reid, a new will witnessed by Dr. C. Fleck and Henry 
Reid ; revoking all previous testamentary dispositions, and in 
which she nominated and appointed as her sole and universal 
heir, her son the defendant ; and by a codicil to the will, she 
subsequently appointed the plaintiff and defendant, joint 
executors. Immediately after Mrs. De Smidt's death, pro- 
ceedings were commenced by plaintiff, for the purpose of set- 
ting aside this will and of having the previous will of the 8th 
July, 1828, declared the true one. 

The following grounds were set forth in the declaration on 
which the nullity of the will of the 23rd July, 1847, was 
claimed : — 

First. Because the said alleged will executed before and 
attested by the notary, John Reid, is written in the Dutch 
language, in which language the said John Reid was not, when 
he purported to attest the same, sufficiently skilled to be by 
law competent to attest a will written in that language. 

Second. Because the said will was not before, or at the 
time of, or after the signing thereof by the testatrix, read over 
to her by the said notary, as by law required. 

Third. Because one of the witnesses to the said will, to wit 
Henry Reid, was not, when he affixed his name as a supposed 
witness to the said will, sufficiently skilled in the Dutch lan- 
guage to be competent to be a lawful witness to a will written 
in the said language. 

Fom'th. Because the said will was made without any 
notice of the making of the same having been given to the 
said plaintiff by or on behalf of the said testatrix, whereby the 
Vol. I. T 



274 

1852. plaintifE was kept in ignorance that the contract and agree- 

^T 8. ment between him and his wife contained in their mutual 

Das^tvs. will aforesaid, was by her subverted ; whereas the plaintifE 

"°^''' was by law entitled to get notice of such intended subversion 

in order that he might, if so minded, alter thereupon his part 

or portion of the mutual will, by which he did as aforesaid, 

make the testatrix his sole and universal heir, which she then 

presumptively was, there being no children of their marriage, 

or any descendant of such children living. Wherefore the 

plaintiff prayed that the will of the 28th June, 1847, might be 

declared null and void, and the mutual will of the 8th July, 

1828, the last will of the testatrix. 

The defendant pleaded the general issue, and further, that 
if the allegations were proved, and were of such a nature as 
in law to tender a will in favour of a stranger invalid, yet 
that the present will could not thereby be rendered invalid, 
being a privileged will of a parent in favour of a child, for the 
validity of which no solemnity whatever is by law, needed, 
provided there be but sufficient proof that the will is, in truth, 
the desire of the testator. 

Porter, A.G., (with him Brand, C. J.), for plaintiff. 

Watermeyer (with him Brand, J. H.),ioT defendant : — 

On the production by the notary, Mr. John Reid (who was 
the first witness called for the plaintifE) of the original of the 
disputed will, which was on the face of it regular and accord- 
ing to law. 

Watermeyer objected to any examination of the notary 
respecting the instructions given him to draw up the will ; 
his knowledge of the language in which it was drawn, what- 
ever may have occurred at time of execution, &c., on the 
ground that a notarial will is a public document, duly attested 
by a public ofiicer, which cannot be impeached except on alle- 
gations of fraud, forgery, or personation — which allegations 
the plaintifE, in his declaration, had not ventured to make. 
Consequently, no evidence could be heard in opposition to 
this solemen will, which is probatio probata non probanda. 

What has passed before a notary is deemed of legal efEect ; 
this is the principle of all law throughout Europe. Notaries 
are on a level with magistrates as to particular acts — in the 
same position as commissioners under the Sovereign's seal, 
and no inquiry is allowed in such cases. Notaries exercise a 
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legislative function as to wills (Domat, bk. 2, tit. 1, sec. 1, i852. 
par. 29) ; as to the distinction between voluntary and con- .. s. 
tentious jurisdiction (see also bk. 2 tit. 5, sec. 5, par. 1) ; the De smidt i>s, 
truth of the act is proved by the notary's signature. (Domat, 
book 3, tit. 6, s. 2, par. 1), as to the effect of such proof, see 
also Merula, bk. 4, tit. 66, oh. 2. The proof by a notary is 
more strong than by witnesses, except in particular cases. As 
to the causes opening to enquiry, see Grot. Wm. practice, 
p. 264, note (a.) to par. 17. No witnesses should be allowed 
except on strong allegations of fraud, see Voet. 22. 4. 14. Here 
there is no suggestion of fraud ; the averment only is that 
the notary was " not sufficiently skilled." Public authority 
authorises the notary, and his acts as such cannot be im- 
peached, see Van der Linden on Notarial Practice, vol. 1, 
p. 143. Even if the notary had not duly exercised his func- 
tions, or neglected solemnities, or failed in any way, still the 
instrument would be valid : as for instance, if there was no 
protocol : though of course the notary may be punished by 
the executive, whose officer he is ; he is not an officer of the 
Court. As to the protocol, see Groot Placaat Boek (Oct. 4, 
1540), book 1, tit. 7, s. 13, p. 318, vol. 1, and Voet, 22. 4. 3. 
" Qiiam memorialem scripturam .... mMnere privandufi.^^ 
No evidence could avail as to the protocol, and therefore evi- 
dence is not to be given, see Resolution of the States-General, 
the 27th November, 1608. Plac. Gen. vol. 2, 1458, as to the 
clause with respect to notaries having license. Van der 
Keesel (Thes. 295) Goren. (Obs. 37, p.^ 550.) The principle 
is the same as that decided in the case of Rivers vs. Cape 
Town Municipality,* as to the signature to the Commission 
appointing a member of the Council ; the Royal instructions 
are of authority as high as any other public instructions, see 
Voet (22. 4. 16), as to the insertion of what is false, in a docu- 
ment. The testament becomes a law in itself ; the practice 
has been to avoid the principle that the testament was a 
revocation of the law ah intestato : in this case " lex est in 
testamento," and it must be tested as any other law. 

Porter, A.G. : — There is not the same faith to be placed in 
the notarial seal as in the great seal of England. The notarial 
seal presumes that all is correct till the contrary be proved ; 
as in the case of an alibi, faith in the instrument does not 



[* Reported p. 141 in this volume.— Ed.] 
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f 1862. preclude evidence. As to competent witnesses, surely 1 may 
„ „ s! show that they were minors or women. The omission of any 
De^midt vs. solemnities makes the will void ; as to not reading over the 
will see Grotius, Introd. 2. 17. 13, p. 135 {Maasdorp's Transl.). 
Whatever concerns the requisite solemnities is an important 
inquiry : see Voet, 28. 1. 28 : "Quod si vel minima solemnitas,'^ 
&c. A Avill is valid before a notary and two witnesses ; 
this is borrowed from and founded on the Civil Law : see 
Tennanfs Notary^s Manual, 2nd ed. p. 48. A will consists in 
nuncupative declarations afterwards committed to writing. 
The notary and two witnesses are equal to seven witnesses, 
and the same doctrine would hold as to these seven witnesses, 
if the will is beyond all inquiry. As to the distinction between 
extraneous witnesses and those to the will, see Voet, 28. 1. 24 ; 
the will was what was declared, not what was taken down ; 
what was taken down is only presumptively correct till the 
contrary be proved : see Voet, 22. 3. 14. As to the limitation 
by actual issues, I admit that I must prove the evidence 
relevant to those issues ; bub the admission of evidence in 
this Court is not so hazardous as if it were for a jury. The 
plea of privileged will raises the question of the voluntas, and 
the notary is out of the question ; but it is important to see 
how the notary is connected with the testatrix and to know 
if she gave her own instructions or any one for her ; or 
whether there was an equivalent for not reading the will. 
The knowledge of the language is more than a solemnity, it 
is a question of the very essence. 

The Court ruled that it was competent to put the ques- 
tion, " Who gave the instructions for the will ? " 

MusGRAVE, J., remarked that the will did not state that 
" he read " the will, only that the will " was read " ; the evi- 
dence does not go to contradict the will. In England a witness 
may come and deny his attestation : see Greanleafs Law of 
Evidence (1846), vol. i., sec. 384, et seq. ; Jordaine, v. Lash- 
brooke, 7 D. & E. p. 599 ; 2 Starkie on Evidence, p. 687. 

Belt,, J., said that the whole gist of the present action was 
fraud. 

The following evidence was given : — 
On July 23rd, 1847, the defendant called at the ofi&ce of 
Messrs. John & Henry Reid, attorneys and notaries, and 
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desired Mr. J. Reid to draw up a will at the request of his i852. 
mother, who was then very ill, by which she instituted him !,"' s. 
sole and universal heir, and to come out to Rondebosch in Dei^ti 
the evening for the purpose of duly executing the same. Mi-. 
H. Reid accordingly, by his brother's instructions, com- 
menced drawing out a will of the nature required in Enghsh, 
but shortly after he had commenced writing defendant 
returned and stated that as his mother understood Dutch 
better than English, the will had better be drawn up in 
Dutch. Upon this Mr. J. A. Smuts, a clerk of Messrs. Reid, 
was desired by Mr. Reid to draw a will instituting defendant 
as heir, which he did accordingly. After office hours the 
Messrs. Reid, having two copies of the proposed will with 
them, procedeed to Mr. De Smidt's house at Rondebosch, and 
arrived there between six and seven. There they found de- 
fendant, who desired them to wait for some time until the 
arrival of Dr. Fleck, who had been for several years Mrs. De 
Smidt's medical attendant, and whom he wished to be pre- 
sent. After a little while Dr. Fleck arrived and proceeded to 
the bedroom of Mrs. De Smidt, the Messrs. Reid and defen- 
dant remaining in the parlour. After a short absence, during 
which he had satisfied himself that Mrs. De Smidt was in a 
perfectly fit state to make a will, and had heard from her 
that she wished to do so, he returned and went into the bed- 
room with the Messrs. Reid and defendant. Mr. Reid was 
introduced to Mrs. De Smidt, who was lying in bed, but in 
perfect possession of her senses, as the notary who had come 
to execute her will, and in answer to a question from him 
whether she was desirous of making her will, she answered in 
the affirmative. At Reid's request Dr. Fleck, who was a good 
Dutch scholar, then read over the will, which had been pre- 
pared in Reid's office, to Mrs. De Smidt, asking her at the 
conclusion of each paragraph, whether she understood it and 
whether it was her will ? To which on each occasion she 
answered, " Yes "; and once, towards the conclusion, said, 
in Dutch, " I have been wishing to execute this will for the 
last three years. Mr. De Smidt promised me to have it done, 
but he has been putting me off all this time, and wishes to put 
it off entirely. ; I see that his getting it done is all nonsense." 
When the whole was read, being asked again by Dr. Fleck at 
Mr. Reid's request, " Do you understand this now. and is it 
your will 1 " she answered " Yes." She was then raised up. 
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1852. and signed the will in duplicate, her signature being wit- 
!,"' s! nessed by Dr. Fleck and Mr. Henry Reid, who both saw her 
DeSmidtM. sign, and the will was then notarially attested in dupKcate 
by Mr. John Reid. 

During the reading of the will by Dr. Fleck, Mr. J. Reid, 
who held the other copy, checked and occasionally corrected 
him, and it was clearly established that although Mr. John 
Reid was not sufficiently skilled in Dutch to draw a compli- 
cated deed in that language, yet that he was quite capable of 
drawing a simple deed like the present will, and at all events 
perfectly understood the contents of the will drawn by his 
clerk, which he attested ; Henry Reid also understood enough 
Dutch to understand the will. It further appeared that there 
was no concealment at all from plaintiff, he being in the 
house at the time and having been actually seen to pass the 
door of the parlour in which the Messrs. Reid were when they 
had come to execute the will. Mr. H. Reid also perfectly 
understood the purport of the will. Mrs. De Smidt re- 
covered from the illness she was labouring under at the date 
of the execution of the will, and frequently spoke to Dr. 
Fleck about it, stated her satisfaction at having disposed of 
her property in this manner, and inquired of him his opinion 
as to whether she had not acted rightly in making her son 
sole heir — her husband by virtue of his marriage in commu- 
nity of property with her being already the owner of one- 
half — so that the effect of this was that her property would 
be divided equally between her husband and her son. Both 
to Dr. Fleck and the Rev. Faure she stated that she could 
not die in peace if she had not done this act of justice to her 
son ; and she asked the latter gentleman as well as the former 
whether he did not think she had acted rightly ? She also 
stated to both that before her son's return to the colony in 
1846 she had intended to make this change in her previous 
will, having heard from a friend that her son would not 
equally share with her husband in the joint property until 
this was done, but that the plaintiff constantly put her off, 
promising to provide for her son. 

With reference to the question of notice and the know- 
ledge possessed by plaintiff that Mr. De Smidt intended to 
make and did make a new will differing from the mutual will 
of 1828, it was proved by Dr. Fleck that a couple of days after 
the execution of the will of July 23rd, 1847, plaintiff met 
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him, and after some conversation asked him what had been iss?- 
done on the day the Reids were there ? On which Dr. .. s 
Fleck said, "Now, Mr. De Smidt, do you mean to tell me Desmidtm 
that you saw the Reids there, and did not know they were 
there to make a will ? " Upon which plaintiff no longer 
pretended any ignorance about the Reids' presence at his 
house, but immediately began abusing the will, calling it 
cursed, and evidently shewing he was acquainted with the 
contents. After this, the plaintiff, on every occasion when he 
met him, pestered Dr. Fleck about this will, urging that as 
he had increased and taken care of the estate the will was 
not just and fair towards him, and evidently desiring that he 
should use his influence with Mrs. De Smidt for the purpose 
of getting her to annul the will. In addition to speaking to 
the doctor, the plaintiff shortly after the making of the will 
endeavoured to induce the Rev. Faure, of Wynberg, to inter- 
cede with her, for the purpose of prevailing upon her to 
change the will, but the latter declined to interfere. From 
the whole of the evidence it was clear that the testatrix 
thoroughly understood and desired to adhere to the will of 
1847, and that plaintiff knew perfectly well that this will 
had been executed at her urgent desire, and that she would 
on no account annul a will by which she considered justice 
had been done to defendant, her only child. 

It was admitted that about £30,000 was now the amount 
of the joint estate, about the same amount having been 
brought into the community by Mrs. De Smidt, so that there 
was really no increase whatever of the estate by plaintiff, as 
stated by him to Dr. Fleck. 

Porter, A.G., argued that the case was entirely a question 
of law ; there were two questions : First, Whether the 
second will is valid, considered as an ordinary notarial will ? 
Secondly, If not, is it valid as being privileged ? As to the 
first, was there a notary duly quahfied ? Wills in Dutch 
law are notarial and underhand. If there are seven wit- 
nesses the will is good without a notary. This professes to 
be a notarial will, and according to Tennanfs Notary's 
Manual it is not competent for a notary to pass solemn or 
weighty acts in a language in which he is not skilled. The 
notarial instructions require that notaries shall not pass any 
deeds, particularly wills, in a language they are not versed in. 
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1852. [Wyldb, C.J. : — The question is, are these instructions 

„ »'. law ? They were issued by Commissary De Mist to two 
DeSmidtus. notaries — then the limited number in the Colony ; and do 
you make them applicable to notaries generally ? His acts 
were only provisional ; this appears from the instructions 
themselves.] 

He came out here as a dictator with power to make 
permanent arrangements. 

[Brand : — His instructions were only called provisional, 
because they depended on the ratification of the Home 
authorities, which never came.] 

[Bell, J. : — Then they ceased to be law ; the mere usage 
of the Colony cannot have made them law. No law is law 
without being confirmed by the Crown.] 

These instructions were not provisional. They are not by 
De Mist, but by Nederburgh and Orykenius ; before De Mist 
came they were law. 

[Wylde, C.J. : — Yet they are but instructions.] 

They are merely the general law ; the same thing will be 
found in a book of great authority — Leybrechfs Notaris Ampt. 

[MusGBAVE, J. : — You do not mean that the laws as to 
notaries are the same now as then ? A notary now swears a 
different oath from that in Leybrecht. In Tennant, p. 20, you 
will find the oath as at present administered. If you insist 
so much on the instructions, all your certificates are of no 
effect ; there is nothing of certificates in the instructions.] 

[Wylde, C.J. : — I would say, in candour, that when this 
Court first exercised jurisdiction it yielded to that practice 
which had obtained under the instructions of De Mist, but it 
never went so far as to say that they were the law of the 
land.] 

But it would be the last thing that your Lordships would 
throw out, that there is no law for notaries. 

[MtrsGRAVE, J. : — The manual states with regard to these 
instructions, " many of them have fallen into disuse." It is 
said they are a mere transcript of the law of Holland, then 
let us stick to the law of Holland.] 

If your Lordships are aware that Mr. Reid's knowing the 
language was not recjuired by law it will be unnecessary for 
me to proceed. 

[Wylde, C.J. : — That I do not know.] 

Then I am bound to proceed, and I assert that a know- 
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leage of the language is essential, and that a notary should not i852^ 
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take upon him to authenticate an act written in a language 

he does not thoroughly understand. What is the principle of De sMdt w. 

our wills ? Not the civil law principle of the testamentum 

scriptum ; our will is essentially nuncupative. Originally it 

was not signed ; the testator merely appeared, told the notary 

his will, and he at the conclusion placed " qvx)d attestor, A. B., 

Notary Public." It is not the will in England. There, the 

paper is the will ; here, the declaration by word of mouth is ; 

and therefore the form runs : "A. or B. declares to bequeath, 

&c.," and " I attest, &c.. Notary." Although for the sake of 

better certainty the custom has been for the testator to sign, 

yet, in its essential principles, the attesting by the notary of 

what the testator declared made it a will. But the signature 

did not make it what the Roman written will is ; it remained 

essentially nuncupative. 

[Mttsgbave, J. : — Here the notary received the will, took 
notes of it, extended it, and afterwards signed and attested 
it.] 

Then you see the importance of the principle ; for how 
could the notary, not knowing the language, receive from the 
testator a statement, which he takes down and declared to be 
the will ? I am not now upon the evidence, but I will 
suppose Mr. Reid to be as ignorant as the Chief Justice of 
Dutch. 

[Wylde, C.J. : — Suppose a scholar prepares his will, 
cannot he call a notary to attest it ?] 

He can do so by means of a closed will. There is in 
Dutch law a will with seven witnesses and one with a notary 
and two witnesses. These are open wills. Then there is the 
closed will, where a man writes his will, takes it to a notary, 
encloses it in an envelope, and in the notary's presence the 
envelope is sealed, and on it is witnessed by the notary and 
witnesses that what is within is the will. When the man is 
dead it is the notary's duty to summon the family and break 
the seals, and in that way alone can a man die testate, with a 
notarial will, without letting the notary and witnesses know 
what his will contains. 

[Wylde, C.J. :— That is theory.] 

No, it is practical law. But take the notary and witnesses 
together. In Tennant, p. 6, the general practice of notaries 
is shewn. By the old oath the notary swears to read over 
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1852. all acts or instruments in the presence of witnesses ; and on 
J., s". p. 49 it is again said that the notary must read over the will 
DeSmidtDs. in presence of the witnesses. The notary must understand 
the language and so also must the witnesses. The notary 
having heard the testator declare his will by word of mouth, 
in the presence of witnesses who have also heard and under- 
stood, attests the testator's declaration. 

[Wylde, C.J. : — Suppose the testator says, "I declare this 
is my will and testament" ; do you think it is necessary for 
the notary to put questions as to whether he understands it ? 
It is monstrous to say that my will is to be attacked because 
some notary did not do his duty.] 

[MusGRAVE, J. : — And that other notaries are to be de- 
clared incompetent when the Attorney-General has examined 
and passed them. In England no person can be enrolled 
unless he has been apprenticed for seven years. Here there 
is no apprenticeship ; an applicant is examined by the 
Attorney- General and two advocates, and after examination 
he is passed, if he is found to possess the necessary legal 
qualification. After this he is held out to the public as 
capable of passing notarial acts.] 

What I wish to show is, that it is necessary that the will 
should be read over in the presence of witnesses who know 
what is being read. 1 Leybrecht, p. 24, art. 11, says, "That 
he, the notary, shall read to the contractors, testators, and all 
other persons passing acts before him, clearly and distinctly, 
the acts and instruments passed by him, and that in a lan- 
guage which the parties understand. 

[Wylde, C.J. : — Do you quote Leybrecht as law ?] 

[Watermeyer : — He is scarcely law in Holland.] 

My entire argument is founded on this, that in this Colony 
the will is merely nuncupative. 

[Wylde, C.J. : — I do not go with you. It is the signature 
that has force in my mind.] 

The law is, that at least three people shall hear that read 
to which the testator has put his signature. 

[Bell, J., referred to Voet, 28. 1. 23, as to whether the will 
would be invalid if made in disobedience of instructions.] 

I have shewn that a will which is not read over clearly 
and distinctly to the testator and witnesses is held to be null 
and void. The notary cannot read by deputy as was done 
here. Though in this case the notary did understand the 
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present will, yet he certainly was not skilled in the language, i852. 
nor was the one witness. Further, when two people have „ s. 
made a mutual will, each appointing the other heir, no DeSmidt» 
greater fraud can be imagined than for one party afterwards 
to make a separate will without the knowledge of the other. 
Whatever knowledge the plaintiff may have had of the wiU 
subsequently, no notice of the intended revocation was given 
him. As to this being the testatrix's last will, I admit that 
she considered to it be such, but I cannot understand a wiU 
in fact and not in law. Practice has established the direction 
that the notary and witnesses should know the language in 
which the will is drawn, and I assume that direction as the 
law, and that the knowledge as to the language is imperative ; 
the will, as to the fact, would have been valid without wit- 
nesses at all. The knowledge required is that the notary 
must be so conversant of the language as to be capable of 
carrying into effect the capricious dispositions of the testator. 
(Authorities referred to -.— Voet, 28. 1. 7, 23, 28 ; Burge, 
vol. iv. pp. 404, 405 ; Sande, Decis. bk. 4, tit. 1, def. 5. 
Loenius, Decis., p. 779 ; Tennanfs Notary^s Manual, pp. 46, 
113, 127 ; see 2nd ed. p. 139, et seq.) 
Watermeyer was not called upon. 

Wyldb, C.J. : — Considering the earnestness with which 
the arguments were urged, I was almost inclined to take time 
for consideration, but my learned brothers seem to think it 
would appear as though there were some doubt. The only 
question is, whether this is a legal will. I am not at all 
satisfied that it is essential to the validity of the will that 
there should be the strict formalities which have been urged. 
I cannot see that any of the solemnities are of any effect or 
import, except as they lead to or depend on one great 
principle — except as they bear on the fact, is this the wiU of 
the party ? All the questions raised about the mode of 
practice or instructions for notaries only go to one considera- 
tion as to the certainty of the will or not. If this be shown, 
I care not what belongs to solemnities. Is it true that 
Mr. Reid knew enough of the Dutch language to know that 
he was bringing the last will to testatrix, and what it was ? 
Are we certain that Dr. Fleck knew ? Can we have a doubt 
that Mr. H. Reid knew — this fact ? If we do feel persuaded 
upon our consciences and common sense that Mr. J. and 
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1852. Mr. H. Reid knew this and much more, and that Dr. Fleck, 
„ ' »■ who we all know is so conversant with the language, knew 
DeSmidtrs. all this also, what need have we to get into abstract prin- 

TTooto ' O (111 

ciples ? Here you have the whole traced from the first deal- 
ing in which it originated. Mr. Reid is called upon by Mr. 
Hoets, and has the instrument prepared according to his in- 
structions. The Messrs. Reid proceed with it to testatrix's 
residence with the greatest fairness in the world. Dr. Fleck, 
her medical attendant and old friend, goes to meet them. 
They go into a room and sit down while Dr. Fleck proceeds 
to visit Mrs. De Smidt professionally, and on his return 
declares that she is of perfectly sound mind and in full pos- 
session of her faculties. And then the will is signed and 
attested. It may be true that witnesses must critically un- 
derstand a nuncupative will, but I deny that when a party 
puts his signature, it is a nuncupative will. This signature 
gives signification to the will and makes it a written one. The 
putting of that signature cannot be affected by what belongs 
to a nuncupative will. It is true that in a nuncupative will, 
the witness should know the language. But even this can 
be only the case in simple wills. If witnesses must under- 
stand complicated depositions, then we must have lawyers 
only to be witnesses, but when we know what are the exi- 
gencies of life, we know there is no time to select witnesses. 
In this case we are to look at this will only. It is very simple : 
" I make my son my universal heir." Now suppose this was 
a nuncupative will, it is not proved to me that it is necessary 
at all that the witnesses should hear the will read. It is not 
necessary to be read to obtain the particular fact that it is 
the will of the deceased. But everything has been done, and 
this will is so fortified by other circumstances, that it seems 
more than hazardous to attempt to set it aside. [The learned 
judge here commented on the evidence and proceeded : — ■] 
Here is all that belongs to an honest conduct in a perfectly 
fair transaction. Mrs. De Smidt survives for five years and 
plaintiff knows of the will almost immediately after it was 
action. We are trying the qualification of a notary in this 
case. There is too much taken for law which is not law. 
made. This is trying another case under the force of this 
We have made a very long case of this simple and just trans- 
action, not that I think the argument tedious, but I cannot 
be moved from the enquiry, did Mrs. De Smidt know that 
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that was her will ? Can there be a doubt that it would be i852. 

unjust and contrary to common sense, if the Court were to °?f' I'. 

interfere with the arrangement of her property which she Des^tu*. 

had a right to dispose of ? We are bound to uphold the wiU, soets. 
and judgment must be for defendant. 

Mtjsgkave, J. : — I am of the same opinion. I never knew 
a will attacked on more insufficient grounds either in law or 
equity. [His Lordship here narrated the circumstances of 
the case very fully, and concluded that there was not the 
slightest ground for supposing undue influence or fraud.] 
The plaintiff comes forward and impugns the will, certainly 
not on the ground of fraud, for there was never a clearer case 
of bond fides, but on grounds which I shall show to be 
unsubstantial. The Attorney-General has argued with his 
usual ability and clearness that this could not be a good will, 
because it was drawn by Mr. Reid, and under Commissary De 
Mist's instructions it was incumbent upon Mr. Reid to 
abstain from drawing Dutch wills, because he was not 
thoroughly versed in that language. It remains to be con- 
sidered whether those instructions are really the law of the 
land. I do not recognise them as such, on the admission of 
Mr. Brand, who tells us that the acts of De Mist were pro- 
visional and were not confirmed. But is it not in proof that 
the executive government has modified these instructions 
from time to time.. It has altered the very oath of office 
(Tennant's Notary's Manual, p. 20), and now the way in which 
a notary is appointed, is that he presents himself before the 
Attorney-General, who calls in two advocates to assist in the 
examination, and if he is satisfied he grants a certificate of 
competency. It has been argued by the Attorney-General, 
that the certificate should not be withheld when a man does 
not know Dutch, because this would operate with hardship 
in the eastern province, and a man might have to make 
French wills when the same principle would apply. He 
asserts, however, that in this case the notary did not suffi- 
ciently understand Dutch, and that it was not only his duty 
under the instructions to know the language, but that if he 
disobeyed these instructions the instrument was invalid under 
Dutch law. I put it to him whether, as the instructions 
require that wills should be inserted in the notary's protocol, 
if this had not been done, the will would have been invalid. 
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1832. On this point GrohMS says (Introd.p.l37, Maasdorp'sTransl.), 
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bk. 2, ch. 17, see. 23), "Nuncupative wills are almost always 
DeslSdtus. reduced also into writing and entered by the notary in his 
°°^*'' protocol, etc." and in note 6 : " This he is bound to do on 
forfeiture of his office, although if the notaries have neglected 
the same, the last will is not thereby considered as invalid." 
I adverted to this in the course of the argument to show that 
this instruction was directory, but non constat that the instru- 
ment was invalidated as a testament, by want of attention to 
such a direction on the part of the notary. Therefore it is 
very properly decided in the case to which I referred (and I 
have seen no distinction that clashes with it) that a disregard 
of the instructions does not affect the validity of the instru- 
ment. But the Attorney-General goes further and requires 
not merely that Mr. Reid should be a competent Dutch 
scholar, but that the witnesses should also be well acquainted 
with the language. Where he derived his law, I do not 
know. Voet, 28. 1. 6, and Burge, vol. iv. p. 405, show that 
the witnesses should see the testator sign, and that they 
should know that the instrument they attest in the testator's 
will, but that they are not required to have any knowledge of 
the contents. This, I think,, at once dispenses with the 
necessity of the witnesses knowing Dutch in this case, and 
the notary is proved to have been sufficiently skilled to have 
thoroughly understood the will which was executed. But 
the Attorney-General urges a third objection. Mrs. Smidt 
and her husband at a certain time made a mutual will 
appointing the survivor universal heir, and he contends that 
the one could not alter that will without the knowledge of 
the other. But I think the authorities are clear upon the 
point, that in case of a mutual will it is competent for either 
party to alter it without the other's knowledge. Burge lays 
down (vol. iv. p. 404) that " a husband and wife may both 
make their testaments in one and the same paper writing, 
butthe paper is considered to contain two separate testaments 
which each of them may always alter separately." Grotius 
(Introd., bk. 2, ch. 17, sec. 24) says : " Two persons as man 
and wife may make their last will in one instrument," and in 
note 23 it is added : " and the one may specially alter his 
last will and without the knowledge of the other." And we 
have in a note three undoubted authorities referred to, in 
support of this broad position. [His Lordship then referred 
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to the evidence to show that it did not support the plaintiff's 1852. 
contention as to the want of notice.] This will is as pure ^Tl- 

and valid an instrument of the kind as was ever brought Desliudt^s. 
before a court of justice. ""°*° 
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Bell, J., concurred :— The will is perfectly valid, and is 
sought to be set aside on most insufficient grounds. I must 
also express the opinion that as by the late will ordinance 
(Ordinance No. 15, 1845) non-notarial wills can be made with 
two witnesses only, and not seven as required before, it would 
be a better practice if such wills were generally made, instead 
of the notarial wills generally drawn in this colony. 

["Plaintiff's Attorneys, Kedelinghttys & Wessels."! 
LDefendant's Attorneys, J. & H. Eeid. J 



Haupt's Tetjstbes vs. p. J. Haupt & Co. 

Action to set aside alleged Sale and Lease. — Undue Preference. 
— Ordinance No. 6, 1843, sees. 84, 88. — Conflicting Rights 
of Mortgagees and Subsequent Lessees. — Delivery. — Pos- 
session. 

H., a farmer, being in embarrassed circumstances, sold all his 
moveable property to his brothers, and gave them delivery 
of certain articles to represent the whole ; he also leased 
his immoveable property to them for two years, but they 
never took actual possession as it was agreed that he should 
continue on the farm and manage it as their superintendent 
at a salary equal to the rent ; in consideration of this 
arrangement they relieved H. from certain liabilities ; nine 
months after, H. surrendered : — Held, that this lease and 
sale could not be set aside on the ground of absence of 
delivery and possession. (Bell, J., diss.). 

H. under the above circumstances made out a statement of his 
affairs at the time, showing himself to be solvent ; nine 
months after, he surrendered, and it was shown that he 
could not have been solvent : — Held, that the lease and sale 
could not be set aside as an undue preference under 
Ordinance No. 6, 1843, sec. 84. (Bell, J. 



The property leased under above circumstances had been mort- 
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gaged previously ; on H.'s insolvency it appears that the 
mortgagees cannot defeat the lease, at all events until the 
property has been put up for auction suhject to the lease. 

Dec^io This action was brought by J. C. Gie and G. L. Steytler as 

" j|- trustees of the insolvent estate of 0. A. Haupt against P. J. 
" 18- Haupt and D. E. T. Haupt trading as P. J. Haupt & Co., to 
Ti^Te* ' have a certain pretended lease and an alleged sale set aside, 
p. J. Haupt & The declaration stated that C. A. Haupt surrendered his 
estate on the 5th April, 1852, and that the plaintiffs were 
appointed trustees on the 10th May; that, under the creditor's 
direction, they were about to sell a certain farm "Bethlehem," 
in the Stellenbosch division, with certain moveable property 
upon it, which was in the insolvent's possession at time of 
surrender, and was the only available asset, when the defen- 
dants moved for an interdict restraining plaintiffs from sell- 
ing, except subject to the conditions of a certain alleged lease 
and sale, and delivery of this property to them, whereupon 
plaintiffs consented to bring an action to try the validity of 
alleged lease ; further, that although by a notarial deed of the 
12th July, 1851, an agreement of sale and purchase of the 
whole of the moveable property was entered into, and it was 
stated in the deed that a cask, waggon, ox and chair were 
delivered in the name of the whole of the goods, yet no 
delivery as by law required ever took place of any of the said 
goods, and none of them were removed from the insolvent's 
possession by defendants, but they remained in his possession 
and control until his surrender, and the plaintiffs are entitled 
to claim them. And as to the alleged lease, that although 
by a notarial deed of the 12th July, 1851, the insolvent 
agreed to let the farm " Bethlehem " to defendants for two 
years at a certain rent, possession to be given on the 15th 
July, yet no possession was ever given, but the insolvent con- 
tinued in possession till his surrender, and the plaintiffs are 
entitled to sell the farm, without being bound by the con- 
ditions of the lease. And further, that even if it should appear 
that due possession was given before the surrender, the plain- 
tiffs say that they are entitled to seU the farm without refer- 
ence to the conditions of the lease, seeing that the lease was 
entered into on the 12th July, 1851, subsequent to the date 
of certain special mortgages on the said farm, one for £1250 
in favour of one De Villiers dated the 4:th|March, 1851, and 
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another for £625 in favour of one Du Toit of same date, that if 1852. 
the farm were sold subject to the conditions of the'lease, the ^T n. 
sale would be injured and the amounts of the special mort- " \s. 
gages probably not be realised. And the plaintiffs further - h 
say that if the Court should be of opinion that the sale and p''j™Haupt & 
lease if made bond fide were valid, the defendants were '^°' 
creditors of the insolvent Haupt on the 12th July for the 
sum of £394 lis. 2d., and that on that day the insolvent 
contemplated sequestration and intended to prefer the defen- 
dants, by allowing them to set off a large amount of their 
debt against the amount of all his moveable property valued 
at £347, leaving nothing in his estate wherewith to carry on 
his business as a wine farmer, and that the said alienation was 
an undue preference under sec. 84, and that defendants have 
forfeited their claim under sec. 88 of Ordinance No. 6, 1843, 
and that subsequently on the same day the insolvent entered 
into a collusive arrangement with defendants whereby he 
leased the farm " Bethlehem " to them for two years at a rent 
of £90, which was insufficient to pay the interest on the 
mortgages on the farm, and that this lease was an undue pre- 
ference under sec. 84. And further that the defendants have 
proved upon the estate for the sum of £127 by virtue of a 
certain mortgage bond, whereas it would appear from an 
annexed account that they are only entitled to prove as pre- 
ferent the sum of £47. Wherefore the plaintiffs prayed, etc. 
The defendants admitted that they were only entitled to 
prove for £47 as preferent, as in the last account alleged, but 
joined issue as to the other allegations. 

The deed of sale referred to set forth that C. A. Haupt 
was indebted to P. J. Haupt & Co. on a bond for £2.50 with 
interest, which had been called up, and on a promissory note 
for £31, and to other persons, the debts amounting in all to 
£394 ; that he was unable to pay these debts, that in con- 
sideration of P. J. Haupt & Co. discharging claims of other 
persons, amoimting to about £94, C. A. Haupt should pay 
P. J. Haupt & Co. their promissory note and make over to 
them certain moveables specified in the annexed schedule, of 
value £207, in part payment of their bond, they agreeing to 
give time for the remainder, and that delivery of the goods 
was made by delivering a cart, waggon, ox and chair, in the 
name of the whole in the presence of witnesses. The lease 
referred to set forth that the whole of the farm " Bethlehem," 
Vol. I. U 



290 

1852. with the building, crops, trees, vines, and produce, the pro- 

„ Hi perty of C. A. Haupt was let to P. J. Haupt & Co., posses- 

" IS. sion to be given on 15th instant, for £90 a year for two years ; 

• Haupt' s and for a further period until three months' notice given in 

p. J. Haupt & writing, C. A. Haupt to remain on the farm, and manage 

and superintend it, and carry on the business of vine-farming, 

receiving £5 a month, and board and lodging, from P. J. 

Haupt & Co., as long as he shall remain on the farm as 

overseer and superintendent. 

The following evidence was led for the plaintiff : — 

C. A. Haupt stated : — I surrendered my estate on the 
5th April, 1852. On the 12th July, 1851, I was indebted to 
my brothers, the defendants, in sum of £394 odd. The note 
for £31 125. 6d., the first item, was in their favour. All my 
debts were incurred prior to the 12th July, 1851. I remem- 
ber signing the deeds on that day. I had at that time no other 
moveable property than what I assigned, and I had no other 
land beside the farm " Bethlehem." I continued to live on 
the farm from July up to the present time. I continued to 
manage it after my surrender. The defendants kept the 
keys for twenty-four hours, and slept at the farm that night. 
I let the farm for £90, which was the amount of interest due 
on the bond for £1500. About the time of my surrender I 
considered the value of the farm £2250 ; this was the Master's 
valuation also. The lease has improved the value of the 
farm. A great many fruit trees have been planted since the 
lease. 

Ci'oss-examined : I have had the farm thirteen years. 
Wicht's bond for £1250 was the first mortgage on the farm. 
Du Toit's for £250 was the second, and the third was for £250 
in favour of defendants. These were the only mortgages on 
the 12th July. I paid the £250 to Du Toit. The defendants 
had called in their bond before I made the assignment. It 
was at the time of the summons against me on the note for 
£31 odd. This note was dated the 1st March, 1851, and 
given at four months. The note was for interest on my 
brother's bond. I was two years in arrears. I was also sum- 
moned by Wicht for the interest on his bond, and I owed 
Brink £15 on a note of Buissinne's, which had been pro- 
tested. I then went to defendants and told them my circum- 
stances, and that I had goods and value sufficient, but could 
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not extricate myself, and that they must help me with money. 1852. 

They did not object, but wished to secure themselves. I ?°ii' 

offered them my moveable property, but they would not " if. 

purchase. They told me to go to Mr. Fairbridge and ascertain sl^fa 

if I could sell my property. I told him a true account of my p^^Haupt & 
situation, and he put a statement on paper, showing that I 
was solvent. 

[The following was the statement : — 



Co. 



Amount of debts . 


£ s. 
2009 11 


d. 
2 






£ 5. 


d. 




Assets 


2250 





Valuation of the farm 
by Faure in 1849. 




32.5 2 


6 


Value of stock. 




20 





Furniture, &c. 



Total value of assets 2595 2 6 



Surplus to the good, £585 lis. 4c?.] 

I know that further debts have been proved upon my estate, 
which are not mentioned here ; but I did not consider them 
as debts at the time. My father has proved a debt for £375, 
but I have a set-off against it, and do not acknowledge it. 
On the 12th July T did not consider him a creditor for one 
farthing. Another claim of £87, which has been proved, I 
did not consider as a just debt. Two small debts, amounting 
to £50, I forgot about. After this explanation the defendants 
agreed to assist me and buy the farm, and they paid Wicht 
and Brink. I had no idea that I should have to surrender 
after they agreed to assist me. We all three went to the 
farm the same day after this transaction. I valued the stock, 
and am certain that if sold at public auction they would not 
have fetched as high a price as that I valued them at. My 
brother was about to take the things (stock, &c.), away, when 
I said, " If you take all the things away, what am I to do with 
the place ?" He said, " We cannot suffer the things to remain, 
or we would have no claim." I then said, " You had better 
have the place from me." This was the first mention of the 
lease. Mr. Fairbridge was present. My brother after some 
hesitation asked me what I wanted for the place, and I said 
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1852. £90 a year. I thought this to be a fair value. It is a wine- 

f,."' u^ farm, and there is a large garden attached. I have kept a 

" is! farm book (put in marked " X "). I have managed the farm 

Haupt'8 strictly as defendants' agent. Thev supplied all the servants' 

Trustees »«. •' ^ . ,, , " i e j_\ ■ i. 

P. J. Haupt & wages. Everyone in the country near knew oi this transac- 
tion. One hour before surrendering my estate I went to 
Wicht and asked him to give me time for a fortnight, or even 
two days, and I would pay. I got two cheques from my 
brother to pay him. and found he had already summoned me, 
so I went to my brother and gave him back £75, and sur- 
rendered my estate on the 4th April. I would never have 
surrendered if it had not been for Wicht's conduct and the 
anger it put me in. Wicht had made no application to me 
for the money before I went to him. My brother Daniel 
made out my schedules. Debts amounting to £867 in my 
schedules I did not give any account of to Fairbridge. 
Between the date of the arrangement of the 12th July and 
my surrender I became indebted to defendants in £79 odd. 
This was for money I got from them to use at the farm. On 
the 15th July, 1851, 1 passed a bond to Brink for £80. I did 
not tell him of the transaction with defendants. No further 
liabilities were incurred after the 12th July. When I sur- 
rendered all my estate, I knew of my father's claim, because 
I had the account. He always said he had an account 
against me. 

D. De Villiers, an auctioneer, stated that he knew the farm 
'^ Bethlehem," and thought it worth £1700 or £1800, with 
the crop, and should think that £140 to £150 would be a fair 
rent for it ; but he had not been to the place for ten years. 

For the defence was called 

C. A. Fairbridge, who stated : — I am attorney of defen- 
dants. I summoned the insolvent at defendants' instance in 
July, 1851, on the note for £31 12s. 6d., the interest on a 
mortgage bond, and I gave him notice, calhng up the capital ; 
the summons was returnable on the 12th. On the 10th, 
the defendant called on me, and we sent for the insolvent, 
who stated that he could not meet all his engagements, and 
as he did not want his moveable property, suggested that his 
brother should take them over at a reasonable valuation, and 
[ pay himself his mortgage, and also the other pressing credi- 

tors. He made a rough statement of his affairs from memory, 
which I took down, showing a balance in his favour. I told 



Co. 



293 

Mm the sale would be good if he were perfectly solvent. The i852. 

defendant asked me to take a legal opinion first, which I did, .. ' u- 

and then informed him it could be done. The defendant was " is! 

unwilling to enter into the arrangement, but I urged him, as Haupfs 

Trustees vs 

it was right he should assist his brother. He said, "Very p. J. Haupti 
well, I'll do it, I put it into your hands, and see that it is 
right." It was then agreed that the arrangement should take 
place, that I should go to the farm and look into the account, 
as the books were there, and that a more accurate account 
should be taken. The next day I withdrew the summons and 
settled with Wicht and Brink. We then went to the farm. 
I found the insolvent had only a rough book, in which 
different things were entered " higgledy-piggledy," and he 
had a rough inventory of his stock and goods. I prepared a 
rough inventory of his assets. I asked him repeatedly as to 
his small debts. £20 was put down for them. £585 odd 
was the balance in his favour. It was agreed that I was to 
draw up the bill of sale, which was executed, and delivery 
made. The stock was pointed out, and the keys of the 
different places delivered over, and the servants were all told 
of the sale and delivery. The prices of the articles were 
settled amongst us, and in case of dispute one Morris acted as 
umpire, and defendant, Peter Haupt, said, " I can let the 
things remain till to-morrow, and then send for them." The 
insolvent then called his brother aside, they had some con- 
versation, and then came and told me they had agreed on a 
lease for two years. This was the first intimation I had of it. 
The reason they gave me was that the insolvent would not be 
able to better himself and family for some time. They told 
me the terms of the lease, which were the same as those of 
the deed ; the rent to be £90, which would pay the interest on 
Wicht and Du Toit's preferent bonds. I was fuUy impressed 
that C. A. Haupt was solvent at the time. On the 10th 
August, 1851, 1 was at a party at the house, and found twenty 
or thirty Boers there, who were all perfectly aware of the 
sale. There was no concealment. On the day of surrender I 
am not aware that any summonses were out against insolvent. 
I told defendant to bring insolvent to my office, and I made 
out the schedules. He told me that he did not owe his father 
anything, but I was satisfied that the father's debt was bond 
fide, and that the insolvent had had the maternal inheritance. 
0. Frieslich stated that he was a wine-farmer, and knew 
the farm. He thought it was worth about £200. He thought 
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he would have been satisfied with the terms insolvent got, if 
he were forced to it ; that he was present at the dinner in 
August, but heard nothing about the place except that the 
insolvent had sold all his property, and yet gave a very good 
dinner ; that two months afterwards he heard about the lease 
from several parties, but could not say if it was generally 
known ; that he met the defendant, Peter Haupt, about this 
time, who said that he had bought the property and hired 
the place and would make a new man of the insolvent. 

The subjoined annexure to the purchase and sale was put 
in, showing the position of accounts between insolvent and 
defendants at the time. 



C. A. Haupt, Jnb., 

Db. to p. J. Haupt & Co. 

Cash paid your promissory note to S. A. Bank . 

Casli paid yourself to pay A. Brink 

Cash paid Berrange & Hofmeyr interest on 

bond (Wicht's) 

Costs of summons 

Amount of your bond in our favour called in 

Merrington, Fairbridge & Hull. 
15 months' interest from 6th April, 1850, at 

6 per cent 



Crs. 1851. 
July 12. By amount of sundries as per deed of sale 



1851 
July 1 
„ 10 
„ 11 



12 



£ a 
31 
15 


. 

12 
6 


6 

8 


75 
3 



14 



6 


250 








18 


7 






£394 11 2 

347 
£47 11 2 



Watermeyer, for plaintiff : — Cases of this sort should be 
narrowly watched, as fraud is so easily practised. A man 
cannot at the same time part with, and still hold. The 
Roman doctrine of constitutum possessorium, is no longer 
in force. As to the first count in the declaration, the 
alleged sale, the contract of the 12th July, whether bond 
fide or not, as between the parties, cannot hold good, as 
there was no delivery as against creditors. This principle 
was afiirmed in the case of Fivas vs. Boswell* The insol- 
vent had the moveables for nine months, they were never 
removed, and were entirely at his " order and disposition." 
Delivery only can give a jus in re ; a contract of sale is not 
sufficient, the defendant had only a jios in rem. (See Campion 
vs. Wollaston, " Observer," the 15th February, 1850.) The 
mere formal pointing out particular articles is not sufficient 

[* Reported p. 235 of this volume. — Ed.] 
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without actual delivery ; the intention alone cannot consti- [1852. 
tute delivery. (See Voet, 41. 2. 14.) As to the second count s.. n" 
with regard to the lease, no possession was given of the farm " is'. 
under the deed, it requires possession to give a jus in re, the Hatpt's 
defendants could not sublet. The terms of the lease are, p. j. Haupt'&j 
" will give possession on or before ; " but we have here 
simply an agreement, and no further proof of anything done 
in consequence of it. The fact of the insolvent remaining on 
the farm is itseh a badge of fraud, the creditor making his 
debtor his tenant and servant. 

As to third count ; the trustee is entitled to sell without 
the incumbrances of the lease, though good, there being mort- 
gages of anterior date to the lease. The debtor cannot place 
his mortgage creditor in a worse position than when he 
became so. The mortgagee has nothing to do with a sub- 
sequent lease, which may affect the sale. See Matth. de 
Auct. bk, 1, ch. 7, sec. 20. In the present case the trustee 
steps into the place of the mortgagee. 

As to the 4th count. The lease is void under the In- 
solvent Law (see Smith, L.C., Twyne's Case, p. 11, as to 
absolute conveyance without delivery being fraud). The 
rent was totally inadequate, and not equal to the interest on 
the value of the farm, and just covered the interest on the 
mortgages. 

Porter, A.G., for defendants : — As to whether the arrange- 
ment in question is void under the Insolvent Law, two things 
have to be considered. On the 12th July, there was a con- 
templation of sequestration, and there was an intention to 
prefer ? There was a long interval (nine months) between 
the assignment and surrender. Time is one of the criterions 
as far as it indicates intention. The nature of the debt must 
be considered. The defendants were fully secured on their 
bond of £250, which was to be called in on the 12th, and a 
surrender then would clearly have satisfied their debt, and 
the defendant made advances of £94 odd. The amount of 
their bond was £250, and the promissory note £31 12s. 6d., 
so that taking the value of the stock transferred to them at 
£347, they were still creditors under the new arrangement 
for £30 or more. The transaction was notoriously open, and 
there is every indication of its honesty ; and that there was 
no intention at the time to sequestrate the estate. It is 
doubtful if a lease is an " alienation " at all within the 
scope of the Ordinance. ., ^..^^ 
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1852. As to the second count, with regard to the lease, we must 

Dec 10 ' o ' 

„ ii'. consider the principle, wholly independent from the Ordi- 
',', is', nance, as if the matter was between strangers. As to the 
Haupt's delivery, there was undoubtedly a delivery, by the notary, 
p^?.'HiupT'& brevi manu, by the key, and in inspectu. See Voet, 41. 1. 34, 
^°' and Van der Linden, Inst. p. 120. If the property had been 
stolen it would have been in an indictment well laid, in de- 
fendants. See Voet, 41. 2. 13, and Sm. L.C., p. 10, note to 
Twyne's Case. Ownership after delivery, except accounted for 
creates grounds for alleging fraud. See Benton vs. Thornhill, 7 
Taunt, p. 149. As to reputed ownership see Joseph vs. Ingram 
8 Taunt, p. 844, and 2 Starlcie on Evid. p. 360. 

In England a judgment creditor certainly does not stand 
on the same level as creditors under bankruptcy. See Stat. 6, 
Geo. IV., c. 16. There is nothing analogous to the statute of 
James (21 Jac. I., c. 19) in force in this Colony. 

As to the third count. That the land was under mortgage, 
and therefore there could be no lease ; the principle is " Hire 
before sale." The dominion is in the mortgagor, and if a 
purchaser takes, he does so subject to the incumbrances. See 
Voet, 20. 4. 34, sed et si chirographarius, &c. The mortgage is 
only an incumbrance to the amount of the debt. 

Watermeyer, in reply :— Actual delivery, and yet con- 
tinued possession, is so dangerous a cover for legal fraud, that 
we say it is fraud. See Voet, 41. 2. 14. It is a question whether 
the statute of James was anything more than a declaratory of 
the civil law. There is no jus in re given by a lease, and a 
lease has no effect except in actual possession. The mort- 
gage has the jus in re. 

[As to the right to sell free of the lease, this was admitted 
not to rest either on law or practice in this Colony.*] 

Cur. adv. vult. 

Postea (December 18th), — 

The Cotjrt (by a majority. Bell, J., diss) gave judgment 
for the defendants, with costs. 

Bell, J., said that the lease, if challenged under Ordinance 
No. 6, 1843, section 83, must have been taken as invalid. 

rpiamtl£E's Attorney, J. C. ISeekakq:^. ' T 

LDefendants' Attorneys, Faiebkidqe, Hull, & Meintjes. I 

[* Note by Bell, J.] 
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Baartman and Noeden vs. Nobton's Executor. 

Deed of Assignment. — Fraud of Insolvent. — Cession of Promis- 
sory Notes. 

The plaintiffs claimed from N.'s executor on certain promissory 
notes which had been ceded to them by creditors of N., who 
had consented to a deed of assignment, in which N. had 
agreed for a release from all claims after a certain period. 
The only property in the executor's hands, accrued after the 
assignment. On proof that N. had written letters advising 
a concealment of assets in fraud of the assignees and credi- 
tors : — Held, That this fraud was sufficient to debar his 
executors from the benefit of the release, though it was not 
proved that the fraudulent suggestions had been acted upon. 

This was an action brought by the plaintiffs as holders by 
cession of four promissory notes, made by the late J. Norton, 1852. 
to amount of £1,110 17s. lOc^., in favour of M. Thalwitzer and ^^ ' 
E. Landsberg, dated respectively in September and October, Nordenss. 
1843, against the executor of the said Norton. Executor. 

The plea stated that on 15th February, 1844, J. Norton, 
feeing then in embarrassed circumstances, assigned the whole 
of the estate to G. W. Prince, H. J. Dunelt, and R. W. Eaton, 
in trust for the creditors, among whom at the time were 
Thalwitzer and Landsberg, on the notes now sued upon, in 
which deed of assignment there was a covenant for a release 
to be given after certain partnership transactions, in which 
he had been engaged, should be finally arranged and settled. 
The replication was that neither J. Norton, himself, during 
his lifetime, nor his executors now could claim any benefit 
from the deed of assignment, because the said John Norton 
had been guilty of fraud and covin in regard to the assign- 
ment intended to be effected by the deed, and had so unlaw- 
fully and fraudulently hindered and obstructed the trustees 
under the deed, from receiving divers goods and sums of 
money, which, as such trustees they should of right have 
received, as to disentitle the defendant, as his executor, to 
claim any benefit or advantage from the covenant to grant 
a release. 

For the plaintiff were produced two letters dated the 26th 
January, 1844, and 22nd February, 1844 (one before and the 
Vol. I. 2C 
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1862. other shortly after the date of the deed), written by John 
— ' Norton to his son, L. Norton, in which the latter was urged 

Baartmanand i.ii- j.ij_ i i j_ ii- 

Norden vs. Dj the lormer to alter accounts, conceal property, and claim 
Executor, goods, and do other things in fraud of creditors, in order to 
save something from the wreck. These letters were proved 
to have been produced at an examination in the insolvent 
estate of J. D. Norden, at which J. Norton was also present 
in Graham's Town in October, 1847. L. Norton died in 
April, 1846, and J. Norton, in August, 1848. The cession 
of the notes was admitted, and also that Norton had £264 
worth of after-acquired property, after the execution of the 
deed of assignment. 

Porter, A.-G., for the plaintiff, argued that the letters 
showed sufficient fraudulent intention on the part of J. 
Norton at the very time when he was entering into an agree- 
ment with his creditors, to debar him or his estate acquired 
after the assignment from any benefit under the covenant for 
a release, and therefore that the plaintiffs were entitled to sue 
his estate, although the parties through whom they claimed 
had been parties to the deed. 

Watermeyer, for the defendant, argued that although the 
letters showed an intention to withhold certain property from 
the estate, and advice to that effect, there was no evidence 
whatever that such intention had ever been carried into 
effect, or that the advice had been listened to. The letters 
had been produced in 1847, in J. Norton's lifetime, and it 
was to be inferred that if there had really been any conceal- 
ment or any fraud actually committed, the creditors would 
have attacked him in his lifetime, and five years would not 
have been allowed to elapse before his estate, acquired after 
the assignment, to the amount of little more than £200, was 
called upon by the creditors. 



The Couet gave judgment for plaintiffs, with costs. 

rPlaintifl's Attorneys, J. & H. Heid. 1 

LDefendant'B Attorneys, Redeiinqhuys & Wessels.J 

COaMELL UNIVHfftMTt 



LONDON : 

PKINTED BY WILLIAM CLOWES AND SONS, LI3IITED, 

DUKE STREET, STAMFORD STREET, S.E., AND GREAT WINDMILL STREET, W. 



